
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

CHARIES E. AND MARILYN L. VAN LAER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat lon or  a Refund
of Personal Income
Taxes under  Ar t i c le fg  22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s) plOmEXXtsruGI
191a and 1972

S ta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

tshe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the l lL l t  day of  February ,  Lg 78,  5he served the wi th in

No t i ce  o f  Dec i s i on by (cert i f ied) mai l  upon Charles E. & Mari lyn L.
Varl lJaer

{XnmpExxXUfrfHorXN t-he petit ioner in the within proceeding,

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

fo l lows:  Char les E.  & Mar i lyn L.  Van Laer

9 East Riding Drive
Cherry Hil-I, New JerseY O8OOI

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (IcFfxxEfemaf0Ooq

P6X$6CD peLit ioner herein and that the address set forth on said urrapper is the

las t  known address  o f  the  @ pet i t ioner .
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Sworn

4 q + h

before me this

of February
I

t o

d a y

rA- 3 (2 /7 6)

,  Lg7B. 4rA- /'U'*
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STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

trlnrrY l?i 19f,6
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Sherha n, & ilirlIylr f,, Yrs Inrn
I Bilt Htdtry &rtw
{h,rrw f,fllr-f,cv ifcrury ffil

$rar llr. & lifr* tllr trgrrl

Please take notice of the $fOnrlon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to sectionffi 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within b $m{thr
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

nErnffs s[$trm

Taxing Bureau's Representat ive

Sincerely,

TA-1 .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the

o f

CHARI,ES E. AND MARILYN

for Redetermination of a
Refund of Personal- Income
22 of the Tax Law for the
L972 .

Petition

I,. VAN T,AER

Deficiency or for
fax under Articl-e
Years 1971 and

DECISION

Petitioners, Clrarles E. and }Iarilyn L. van Laer, residing at

9 East Riding Drive, Ctrerry Hil l ,  New Jersey 08003, f i led a petit ion

for redetermination of a deficiency or for refund of personal in-

come tax under Article 22 of the Tax Law for the years L97L artd L972

(Fi le  No.  L3444) .

A small- claims hearing was heLd before Harry Huebsch, Hearing

Officer, at the offices of the State Tax Commission, T\oo World, Trade

Center, New York, New York, on May 25, L977 aL 2245 P.M. Petitioner

Charles E. van laer appeared pro sg and for his wife, petitioner

Marilyn L. van G"". The Income Tax Bureau appeared by Peter Crotty,

Esq.  ( I rv ing Atk ins,  Esg. ,  o f  counsel ) .

ISSUES

I. Whether the days on which petitioner Cfrarles E. van laer

worked at his home in New Jersey constituted days worked outside

New York State for income al-location purposes.
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Ir- Whether petitioners, Clrarles E. and Marilyn L. van Laer

htere entit led to net, capital loss carry_over deductions of

$1,000.00 on each of their 1971 and Lg72 New York State nonresident

income tax returns, in connection wittr a capital loss incurred on

the sale of securit ies during years in which petit ioners were resi-

dents of New York.

FINDINGS OF FACT

1. Petitioners filed New York State nonresident income tax

returns for 1971 and L972, on which they cLaimed capital l_oss de_

uet ions of  $ I ,OOO.OO for  each year .  On the Lg72 New york return,

petitioner ClrarLes E. van Laer al_l_ocated his Lg72 sr,ages from

rnternationar Business Machines cor^poration ("rBM") according to

days worked within and without New York State. He worked 42 days

outside New york State in L972, of which 15 days r^,ere days worked

at his home in New ,Jersey.

2 - TLre Income Tax Bureau contefrAea that a capital loss resuLt-

ing from the sale or exchange of intiurgible personal property could

not be deducted by the nonresident petitioners. It also contended,

that the days on which petitioner Cthar!-es E. van Laer worked at his

home did not constitute days worked outside New york State for

income allocation purposes. Accordingby, a Notice of Deficiency

for the year L971 was issued on Mareh 3r, Lg7s, amounting to

$36.98 in  addi t ional -  tax,  prus $6.57 in  in terest ,  for  a  to tar  due
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of $43.55. Another Notice of Deficiency was issued on the salne

date for the year L972, a.mounting to $164.62 in additional tax,

p lus $24.18 in  in terest ,  for  a  to ta l  due of  $188.80.

3. Petitioner Charles E. van Laer contend.ed. that he worked

for IBM in New York during the year L972 as its Nat,ional Account

Manager. TLre 15 days he claimed as days worked without New York

State at his home in New ilersey hrere spent working for IBM on an

account outside New York State. He chose to work at home rather

than at IBM's place of business in New York because he l ived 90

miLes from New York and because he preferred, to be at home with

h is  fami ly ,

4. Petit ioners, CtrarLes E. and Mari lyn L. van Laer, were re-

sidents of New York State prior to L97I. They sustained a capital

loss which resulted from the sale of stock during their New York

State resident period, which loss they carried over to their non-

res ident  years,  L97L and L972.

CONCLUSIONS OF I,AW

A. fkrat the days worked at home in New Jersey during the year

L972 by petitioner CIrarles E. van Laer r^rere worked there in the ser-

vice of his New York State employer and not for an out-of-state

account. Said days \dere worked at home by reason of his own con-

venience and not for the necessity of his employer. Therefote, the
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days which he worked at home are not to be considered

outside New York State. in accordance with the meaning

of section 632(c) of the Tax Law and 20 ITYCRR 131-.16.

days worked

and intent

B. Ttrat the net, capital Loss carry-over deductions cl-aimed

by petitioners for the years l97l and L972 were not derived from or

connected with New York State sources, even though the loss from

the sale of securit ies was sustained during petit ioners' period of

New York residence. Tkrerefore, the amounts cl-aimed as net, capital

l-oss carry-over d,eductions were not deductible in the aforementioned

nonresident years, in accordance with the meaning and int,ent of sec-

t ion 532b) and 20 InrcRR L31.2.

C. Ttrat the petition of CtrarLes E. and Marilyn L. van laer is

denied and the notices of deficiency are sustained.

DATED: Albany, New York

February 11, 1978

coMMrssroN 
/f,z_/


