
STATE OF NEW YORK
qTATE TAX COMMTSSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
JACOB WACHTEL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under Ar t ic le  Gtr}  22
Tax Law for the Year$gfig6XRRXXf**f;I
1971

Sta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

of the

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Burton Brei tkopf,  Esq.

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Burton Brei tkopf,  Esq.
1)) Jertcho Tuqnpike
Floral Park" New York 11OO1

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t . he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee ls  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

pfre is an

age,  and

Sworn

1+tI7

John Huhn ,  being duly sworn, deposes and says that

employee of the Department of Taxat ion and Finance, over 18 years of

that on the 14th day of February ,  L9  ZB ,  Fhe  se rved  the  w i th in

be fo re  me  th i s

of February

to

d a y

rA -3  (2 /76 )
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JACOB WACHTEL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under Ar t ic le  (XX ?2

AFFIDAVIT OF IVIAILING

of the
Tax Law for the Year{HX)Qfl)0€fiOO6([Q
1971

Sta te  o f  New York
County of Al_bany

John Huhn ,  being duly sworn,  deposes and says that

f i :e  is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 14th day of  February ,  L97B ,  dhe served the wi th in

Not ice  o f  Dec is ion by (cert l f ied) mai l  upon Jacob Wachtel

@ the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  Jacob Wachte l
6?7O f.naiarr Creek Drive
Miami Beach,  F lor ida 13141

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That deponent further says that the said addressee is the 0fi€Pff€Fe60600{t€(

g&Sb€kpet i t ioner  here in and that  the address set  for th on said wrapper is  the

las t  known  add ress  o f  t . he  M  pe t i t i one r .

Sworn to before me th is

14th day of  February ,  19 7&

rA- 3 (2 /7 6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBAiIY, NE\,v YORK 12227

$*mrnr itr ntm

Jrsob trsfrtrfi.
6tr?0 Mts 0ttr* 3rilr'r
tSS fi*, ft6r{dn ttfhf

SHrr firr Lrfibtrll

Please take notice of the hgl*lc
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level. Pursuant to section$ 6db of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced iq the Supreme
Court of the State of New iork, Albany County, within I lootll
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

i\
\ - ./  .  - -_.-

./- y'r

(,-./

J-

7
Petitioner's Representative

Taxing Bureau's Representative

TA-L .r2 (6/7 7)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the pet i t ion

o f

JACOB WACHTEL

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Personal  Income Tax under
Article 22 of the Tax Law for the year
L97  L .

DECISION

Pet i t ioner ,  Jacob Wachte l ,  res id ing at  6770 Ind ian Creek Dr ive,

Miami  Beach,  F lor ida 3314I ,  f i led a pet i t ion for  redeterminat ion of

a deficiency ot for refund of personal income tax under Art icle 22

of the Tax Law for the year L97L (f i le No. L245e) -

A smal l  c la ims hear ing was held before Phi l ip  Mercur io ,  Hear ing

Officer, Et the off ices of the State Tax Commission, T\,vo World Traoe

Center ,  New York,  New york,  oD November 15,  L976 at  10:45 A.M.

The petit ioner appeared by Burton Breitkopf, Esq. The rncome Tax

Bureau appeared by Peter  crot ty ,  Ese.  ( l ,ou is  senf t ,  Esq. ,  o f  counsel ) .

ISSUE

Whether  pet i t ioner  reporLed h is  d is t r ibut ive share of  ord inary

income and of  New York Ci tv  un incorporated business tax modi f icat ion

f rom "Anesthesiorogy Associates"  for  the year  I97r ,  and whether

the amounts attr ibutabre to these items were properly reported.
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FINDINGS OF FACT

1.  The pet i t ioner ,  Jacob Wachte l ,  was a res ident  o f  New York

State f rom January l ,  L97L through May 3I ,  L97L.  On June L,  L97L,

he changed his residence from New York State and became a resident

of  the State of  F lor ida.  Pet i t ioner  incorrect lv  f i led a New York

State nonresident income tax return, rather than a New York State

res ident  income tax return for  the per iod f rom January 1,  L97L

through May 31,  L971,  the per iod in  which he was a res ident  o f

New York State.  Pet i t ioner  fa i led to  f i le  a  New York State income

tax return for  the per iod dur ing which he was a nonres ident ,  f rom

June 1,  I97 l  through December 31,  L97L.

2.  The pet i t ioner  terminated h is  re la t ionship as a par tner

wi th  Anesthesio logy Associates on or  about  June I ,  L97I .  From

June I ,  L97L through the end of  L97I ,  the pet i t ioner  d id  not  per form

any serv ices for  Anesthesio log 'y  Associates,  nor  d id  he per form any

serv ices in  New York State.

3.  The pet i t ioner  contended that  h is  d is t r ibut ive share of

partnership income from Anesthesiology Associates for the year L97I

was  repo r ted  i n  t he  amoun t  o f  $L2 ,397 .LL  on  Federa l  Schedu le  "C" ,

and that this amount was also reported on his I97L New York State

nonres ident  re turn in  Schedule "A" ,  l ine 4,  a f ter  subtract ing

bus iness  expenses  o f  $4 ,524 .42 .
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4.  On January 22,  L973,  the fncome Tax Bureau adjusted the

pet i t ionerrs  return to  a l low a refund computed as though he had

f i led a res ident  income tax return for  the per iod dur ing which

he was a New York res ident .

5 .  On March 3I ,  1975,  the Income Tax Bureau issued a Not ice

of  Def ic iency against  the pet i t ioner ,  Jacob Wachte l .  Th is  def ic-

iency was based on a Statement of Audit Changes which held that

the pet i t ioner  fa i led to  repor t  h is  d is t r ibut ive share of  ord inary

income of  $13,831.54 f rom the par tnership of  Anesthesio logy

Associates,  as wel l  as h is  share of  the par tnership 's  New York

C i t y  un inco rpo ra ted  bus iness  tax  mod i f i ca t i on  o f  $539 . f3 .  These

amounts were considered taxable during the period the taxpayer was

a nonres ident  s ince they accrued to h im as of  the c lose of  the

par tne rsh ip ' s  f i sca l  yea r  on  June  30 ,  L97L .  The  a fo resa id  amoun ts

were determined by an Income Tax Bureau audit of the New York State

par tnership return f i led by Anesthesio logy Associates for  the f isca l

yea r  ended  June  30 ,  L97L .

6.  The pet i t ioner  d id  not  contest  the increase in  h is  d is-

t r i bu t i ve  sha re  o f  pa r tne rsh ip  i ncome f rom $L2 ,397 .11  to  913 ,831 .54 ,

or the New York City unincorporated business tax modif ication of

$539 .13  f o r  t he  t ax  yea r  L97L .
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CONCLUSIONS OF LAW

A. That  a l though pet i t ioner ,  Jacob Wachte l ,  repor ted business

income o f  $7 ,873 .29  ( cons i s t i ng  o f  a  pa r tne rsh ip  d i s t r i bu t i on  o f

$L2 ,397 .7L  f rom Anes thes io logy  Assoc ia tes ,  l ess  expenses  o f

$4,524.22)  on h is  I97L New York State nonres ident  income tax return

f i led for  h is  per iod of  New York res idence,  th is  income was not

properly reported.

B.  That  pet i t ioner 's  i tems of  income for  h is  per iod of

New York  res idence  i nc luded  i n te res t  i ncome o f  $318 .91 ,  l ess  a  l oss

f rom sale or  exchange of  proper ty  of  $1,000.00,  thereby resul t ing

in a negat ive New York adjusted gross income of  $681.09 for  sa id

per iod.  The business expense of  ;4 ,524-42 which pet i t ioner  repor ted

on Federa l  Schedule r tC ' r  for  the vear  l97L is  a l lowable as an i tem-

ized deduct ion on the 1971 return he was requi red to  f i le  for  the

per iod of  res idence,  together  wi th  the i temized deduct ion prev ious ly

a l l owed  o f  $1 ,338 .55 .  f he re fo re ,  pe t i t i one r  had  a  nega t i ve  New York

taxable income of  $6,814.89 for  h is  per iod of  New York res idence

and no tax was due on h is  separate return requi red for  sa id per iod.

C .  Tha t  t he  pe t i t i one r ' s  ad jus ted  d i s t r i bu t i ve  sha re  o f

pa r tne rsh ip  i ncome o f  $ I3 ,83 I .54  and  h i s  sha re  o f  t he  pa r tne rsh ip ' s

New York Ci ty  un incorporated business tax modi f icat ion of  $539.13

constituted amounts required to be included in his New York adjusted



5 -

gross income on the New york State nonresident income tax return,

which he was requi red to  f i le  for  the per iod f rom June 1,  L97L

through December 31, L97L within the meaning and intent of

section 654 of the New York Tax Law and 20 NYCRR L48.6. The tax-

able income for  the pet i t ioner 's  nonres ident  per iod as shown on

the Statement of Audit Changes issued March 31, L975 in the amount

o f  $L2 ,LL7 .62 ,  p rope r l y  re f l ec ted  the  pe t i t i one r ' s  New York  taxab le

income for  h is  per iod of  nonres idence.

D. That, the Income Tax Bureau is instructed to modify the

Not ice of  Def ic iency issued March 31,  1975 in  accordance wi th

Conclus ions of  Law r rBrr  and "C",  supra,  and that  except  as so

modi f ied,  the Not ice is  o therwise susta ined;  that  the pet i t ion

of  Jacob Wachte l  is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

February 14, 1978
:l
t

I

0
STATE TAX COMMISSION

PRESIDENT

COMMISSIONER

COMMISSIONER


