
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Sabino & Brenda Berardino

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of the

for the year 1972.

Defic iency or a Revision

Refund of

Tax Law

AI'FIDAVIT OF MAILING

the pet i t ioner herein

known address of the

I

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

Bth day of August,  1979, he served the within Not ice of Decision by cert i f ied

mai l  upon Sabino & Breada Berardino, the pet i t ioner in the within proceeding, by

enclosing a Lrue copy thereof in a securely sealed postpaid vlrrapper addressed as

fo l lows:

Sabino & Brenda Berardino
40  E .  88 th  s r .
New York,  NY 10028

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn Lo before rne this

8 th  day  o f  August ,  1979.

properly addressed wrapper in a

excl-usive care and custodv of the

of New York.

addressee is

is  . the  las t
I
I

I
{^



JAMES H. TUTLY JR., PRESIDENT
MIITON KOER}fER
THOMAS H. TYNCH

JOH}I J. SOTIECITO
DIRECTOR

Telephone:  (518)  457-7723

August 8, 7979

Sabino & Brenda Berardino
4 0  E .  B B t h  S r .
New York, NY 10028

Dear  Mr .  &  Mrs .  Berard ino :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nov/ exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wit l  be referred to the proper authori ty for
reply.

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive

cerely,



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

SABINO BERARDINO and BRENDA BERARDINO

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L972 .

DECISION

Pet i t ioners,  Sabino Berard ino and Brenda Berard ino,  40 East  88th

Street ,  New York,  New York 10028,  f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal income tax under Art icle 22

of  the Tax Law for  the year  L972 (F i1e No.  10978)  .

A smal l  c la ims hear ing was held before Car I  P.  Wr ight ,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade

Center ,  New York,  New Yorkr  or r  June 20,  1978 aL 2t45 P.M.  Pet i t ioner

appeared pro se and for his wife, petit ioner Brenda Berardino. The

Income Tax Bureau appeared by Peter  Crot ty ,  Esq.  ( I rwin Levy,  Esq. ,

o f  counse l ) .

ISSUES

I .  Whether petit ioners are required to add Sabino Berardinors

proportionate sh,are of the New York City unincorporated business tax

of his partnership to their Federal adjusted gross income, in deter-

mini.ng thei.r New York State adjusted gross income.
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I I .  Whe the r  sec t i ons  6 f7 (a )  and  612 (b )  (3 )  o f  t he  New York  S ta te

Tax Law are const i tu t ional .

I1 I .  Whether  the Not ice of  Def ic iency issued to pet i t ioners should

be d ismissed because of  Lhe Depar tment  of  Taxat ion and Finance 's  delay

in br ing ing th is  case to  a hear ing.

FINDINGS OF FACT

1.  Pet i t ioners,  Sabino Berard ino and Brenda Berard ino,  t imely

fi led a resident income tax return for I972r orr which they reported

Sabino Berard ino 's  d is t r ibut ive share of  par tnership income for  sa id

year .  Pet i t i .oners fa i led to  increase the i r  Federa l  ad justed gross

income by the proport ionate share of the New York City unincorporated

business taxes deducted by the partnership of Garbarino, Scher, DeCicco

& Berard ino,  in  ar r iv ing at  pet i t ioner  Sabino Berard ino 's  d is t r ibut ive

share of partnership income.

2.  On July  28,  1975,  the Income Tax Bureau issued a Not ice of

Deficiency to petit ioners, assert ing addit ional personal income tax for

L972  o f  $374 .10 ,  p lus  i n te res t .  rh i s  was  done  on  the  g rounds  tha t

they fai led to increase their total New York incomer so as to include

petit ioner Sabino Berardino's proport ionate share of the New York City

unincorporated business tax deducted by the partnership, in arriving

at his distr ibutive share of partnership income.

3. The facts herein are not in dispute; however, Sabino Berardino

argued that the amounts of New York City unincorporated business tax

claimed as deductions by the partnership in 1972 trere claimed properly,

in determining his distr ibutive share of partnership income
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reportable for Federal income tax purposes for said year. Mr. Berardino

contended that to require him to add to his Federal adjusted gross

income, his shares of the New York City unincorporated business tax of

the partnership for the purpose of determining his New York adjusted

gross income, constitutes the disatlowance of a deduction which was

proper for Federal income tax purposes.

4. Petit ioner further contended that the New York City unincorpo-

rated business tax is a business tax ( in accordance with Shapiro v.

Ci ty  of  New York,  32 N.Y.  2d 96)  ra ther  than an income tax,  and that

no modif ication with respect thereto is required by the Tax Law. I le

argued that to requi.re such modifi.cation results in the same money

being taxed twice, thereby making the modif ication unconstitut ional.

CONCLUSIONS OF LAW

A. That petit i .oners, Sabino Berardino and Brenda Berardino,

were required to add Mr. Berardino's proport ionate share of the New

York City unincorporated business tax of his partnerstrip to their

Federal adjusted gross income, in determining their Nerar York State

adjusted gross income for the year in question, pursuant to

sec t i ons  617 (a )  and  612 (b )  (3 )  o f  t t r e  Tax  Law.

B. That ttrere i.s no jurisdiction at the administrative leve1

to declare such laws unconstitut ional. Therefore, i t  must be presumed

that  sect i .ons 017(a)  and 612(b)  (3)  o f  the Tax Law are const i tu t ional

to th-e extent tlr-at they relate to the imposition of a personal income

tax l iabi. l i ty on petit ioners.



C. That the State Tax

a c la im against  pet i t ioner .

estopped f rom asser t ing i ts

its governmental capacity.
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Commission is not estopped from making

A state agency or body cannot be

governmental power regarding acts within

D. That the petit ion of Sabino Berardino and Brenda Berardino

is  denied and the Not ice of  Def ic iency issued July  28,  L975 is

sustained, together with such addit ional interest as may be lawful ly

owing.

DATED: Albany, New York
August B, 1979'

COMMISSIONER

STATE TAX COMMISSION

COMMISSIONER


