
,STATE, 
OF NEI^I YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LAIdRENCE C. BURR
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income Tax
Taxes  under  Ar t i c le  (s )  22

AFFIDAVIT OF MAILING

of  the
Tax Law for the Year(s) cld5o8€6<i€dcG)x 1-972

SLa te  o f  New York
County of Albany

John

qhe is  an employee of

age,  and that  on the

Notice of Decision

{:<sgxaxntxtircsxatr}

by enclosing a true copy thereof in a

as fol lows: Lawrence C. Burr
11-35 I'Ianor Avenue
Bronx, New York L0472

Huhn , being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

6th day of April- , L979 , xhe served the within

by (cert i f ied) mai l  upon Lawrence C. Burr

the pet i t ioner in the within proceedlng'

securely seal-ed postpaid wrapPer addressed

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc tus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the {sFxaasErt*xt

gfx*hc!  pet i t ioner  here in and that  the address set  for th on said l i l raPper is  the

last known address of the (gx6xuxxtsxkixs:rufxtrx! petitioner.

Sworn

6rh

before rne th is

of April-

E O

d a y

rA- 3 (2 /7 6)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LAWRENCE C. BI]RR
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income

AFFIDAVIT OF I"IAILING

Taxes under  Ar t i c le  (s )  22 of  the
Tax Law for the Year(s) Cxxlg:*tr*(* L972

Sta te  o f  New York
County of Albany

She is  an employee of

age,  and that  on the

Not ice of  Decis ion

John lluhn , being duly sworn, deposes and says thaE

the Department  of  Taxat ion and Finance,  over  18 years of

6th day of Aprl l ,  19 79, :she served the within

( rep resen ta t i ve  o f )

by enclos ing a t rue copy thereof  in  a

as follows: Myron Finkelstein, CPA
295 Montgomery Street
Bl-oomfieLd, New Jersey 07003

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

by (certified) mail upon Myron Finkel-stein

the pet i t ioner in Ehe within proceeding,

securely sealed postpaid wraPper addressed

Sworn

6th

to

d a y

before me th is

o f  Ap r i l  ,  L979 .

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANi, NEW VoRK 12227

fprt{ 6, 1,919

L*rrncaec C. lun
11.35 lianol Asreltra
ltwr Sar tort l0ttl

nrtt tr, lutrn

Please take notice of the Scctrloo
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mtbr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

r: rf
L-/t'"i

Jorpb
hrr|lf

Ghyrprty
S:rrlort

Petitioner's Representative

Taxing Bureau's Representat ive

erep,

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COIVI}IISSION

In the Matter of the Petit ion

o f

LAWRENCE C. BURR

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L972 .

DECISION

Pet i t ioner ,  Lawrence C.  Burr ,  1135 Manor  Avenue'  Bronx '

New York 10472, f i ted a petit ion for redetermination of a defi-

ciency or for refund of personal income tax under Art, icle 22 of

the  Tax  Law fo r  t he  yea r  1972  (F i1e  No .  14481) .

A smal1 claims hearing was held before Harry Huebsch,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two

Wor ld Trade Center ,  New York,  New Yorkr  or r  March 9,  L978 at  9 :15

A.M. Pet i t ioner  appeared pro.  se and by Myron Finkels te in ,  CPA.

The Income Tax Bureau appeared by Peter Crotty, Esq. (ztbraham

Schwar t z ,  Esq . ,  o f  counse l ) .

ISSUE

Whethe r  pe t i t i one r ' s  w i fe ,  M i l d red  S .  Bu r r ,  was  a  res iden t

of  New York State dur ing L972 and,  i f  she was not ,  whether  her

items of income, loss and her exemption were reportable on the

personal income tax return f i led by petit j-oner.
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FINDINGS OF FACT

1.  Pet i t ioner ,  Lawrence C.  Burr ,  t imely  f i led a New York

State personal  income tax return for  L972.  The names of  pet i -

t ioner  and h is  wi fe ,  Mi ldred S.  Burr ,  were both repor ted in  the

heading of  sa id tax return and the box ind icat ing "Marr ied- f i l ing

jo in t  Return"  was checked.  Pet i t ioner 's  wi fe  d id  not  s ign the

tax reLurn, nor was her wage and tax statement attached.

2 .  Pe t i t i one r ,  Lawrence  C .  Bu r r ,  and  h i s  w i fe  f i l ed  a  j o in t

Federal income tax return, on which they included their wage income'

interest income and loss from rental property which was jointly

owned.

3. On the New York State return, petit ioner did not report

h is  wi fers  wages or  her  in terest  income.  He c la imed the to ta l

loss on the rental property, his wife as an exemption, and al l

i temized deductions that appeared on the Federal tax return.

4.  On February 24,  L976,  the Income Tax Bureau issued a

Not ice of  Def ic iency for  1972,  on which i t  contended that  pet i -

t ioner 's  wi fe  was a res ident  o f  l {ew York State.  I t  recomputed

thei r  New York tax l iab i l i ty  on a jo in t  bas is ,  inc lud ing in  income,

the wi fers  wage and in terest  income prev ious ly  omi t ted.  Adjustments

were also made for l i fe insurance and for state and local income tax

modi f icat ions which are not  a t  issue.  Said Not ice of  Def ic iency

asse r ted  pe rsona l  i ncome  tax  o f  $2 ,279 .5 I ,  p l us  i n t e res t  o f  $489 .46 ,

f o r  a  t o ta l  o f  $2  t 768 .97  .
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5 .  For  many years pr ior  to  and inc lud ing 1972,  pet i t ioner

and h is  wi fe  were marr ied but  l iv ing apar t  by consent .  Pet i t ioner

l ived and worked in New York State and his wife and two chi- ldren

lived in New Jersey. Petit ioner visited his wife in New Jersey

on weekends. She did not come into New York during the year at

issue I nor did she have a permanent place of abode in New York State.

6.  Pet i t ioner 's  wi fe  worked for  the Board of  Educat ion in

the Ci ty  of  East  Orange,  where her  ch i ldren at tended school .  She

was a registered voter in New Jersey and owned her own car. She

lived in a permanent place of abode in East Orange for many years

and had a bank savings account and a checking account in New Jersey.

She also had charge accounts at various New Jersey stores.

7.  Pet i t ioner  and h is  wi fe  had four  bank sav ings accounts,

two of  which were in  pet i t ioner 's  name,  one account  in  h is  wi fe 's

name and one in  both names.  Pet i t ioner 's  share of  the in terest

income f rom the sav ings accounts was $79.02.

B. Petit ioner owned rental property in his own name and

jointly owned three other rental propert ies with his wife. Alt

such  p rope r t i es  sus ta ined  ren ta l  l osses ,  o f  wh ich  pe t i t i one r ' s

sha re  was  $8 ,495 .62 .

9.  A computat ion of  pet i t ioner 's  separate income tax l iab i l i ty

based on h is  wages,  in terest  income and renta l  loss,  exc lus ive of

h i s  w i f e ' s  exemp t i on ,  r esu l t s  i n  a  de f i c i ency  o f  $386 .75 .
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CONCLUSIONS OF LAW

A.  Tha t  pe t i t i one r ' s  w i fe ,  M i l d red  S .  Bu r r ,  was  no t  a  res i -

dent  o f  New York State dur ing L972,  wi th in  the meaning and in tent

o f  sec t i on  605 (a )  o f  t he  Tax  Law  and  20  NYCRR L02 .2 (b ) .

B. That the petit ion of Lawrence C. Burr is granted to the

extent  that  the income,  loss and personal  exempt ion of  h is  wi fe  are

not reportable on his personal income tax return; thus, the recompu-

tat ion of  h is  separate tax l iab i l i ty  resul ts  in  a reduct ion of  the

tax shown due on the Notice of Deficiency. The fncome Tax Bureau

is  hereby d i rected to  accord ingly  modi fy  the Not ice of  Def ic iency

i ssued  Feb rua ry  24 ,  L976  f r om $2 t279 .5 I  t o  $386 .75 ,  t oge the r  w i t h

such in terest  as may be 1awfu l Iy  owing,  but  that '  except  as so

granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

Apri l  6,  1979

STATE TAX COMMISSION

IDENT

I
tr.U,vCt-4

LtI6^ K*e,n-.,n -.-,
COMMISSIONER

MMISSIONER


