
$TATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
FRED COLTN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  (s )  22 of  the

AFFIDAVTT OT' ].{AILING

rax Lar^r for the 
1"6?5!") 

OQ(XKKDQO(X)O(

Sta te  o f  New York
County of  Albany

John Huhn ,  being duly sworn, deposes and says thaL

*re is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the Bth day of  February ,  L9 79,  She served the wi th ln

Not ice of  Decis ion by (cert i f ied) mai l  upon Fred Col in

f f i  the pet i t loner tn the within proceeding'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

a s  f o l l o w s :  F r e d  C o l i n
B Hickory Hi l l
Ros lyn  Es ta tes ,  NIY IL576

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta t .es  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the 6ffireFl9$@$@E

X&OAGX pet i t ioner herein and that the address set forth on said rrrapper ls the

last known address of the KaqlGfehgXt(DO(I6)qq petitioner.

Sworn to before me th is

Bth day of  February ,  1979.
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$TATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FRED COLIN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeterminaEion or  a Refund

AFFIDAVIT OF MAILING

o f Personal Income
Taxes under  Ar t i c le  (s )  22 of  the
rax Law for the 

i"r%:) 
)oueoo{Kr{eIX

SEate  o f  New York
CounEy of Albany

John Huhn ,  being duly sworn, deposes and says that

)Ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that,  on the Bth day of February ,  L979, Ere served the within

Not ice of  Decis ion by (cert i f ied) mai l  upon Rubin, Baum, Levin,
Constant &
Friedman, Esqs.(representative of) the petit ioner in the within proceedlng,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s : Rubin, Baum, Levin, Constant & Friedman, Esqs-
645 Fifth Avenue
New York, New York LOO22

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper ln  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said r4t raPper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t l one r .

Sworn

8th

t o

d a y

be fo re  me  th i s

of February

rA -3  (2 /76 )



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E S I 0 E N T

M I  L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

Fcbnrnry 8, 1979

tltr. Frad eolln
I Eichotf Htll
trorl1m Ertatrr, ncn Yoalr 11576

Dclr Hr. Colln!

Please take notice of the DcG!.ClOn
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { tlOntlfr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

$incerely,

ul.chacl thx{ndcr
Srporvlror of
Formtl Ecartng Untt

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

FRED COLIN : DECISION

for Redetermination of a Deficiency or :
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year ;
L973 .

:

Pet i t ioner ,  Fred Col in ,  8  Hickory Hi l I ,  Roslyn Estates,

New York IL576,  f i led a pet i t ion for  redeterminat ion of  a  def i -

ciency or for refund of personal income tax under Art icle 22 of

the  Tax  Law fo r  t he  yea r  L973  (F i Ie  No .  13788) .

A formal  hear ing was held before Solomon Sies,  Hear ing Of f icer ,

at the off ices of the State Tax Commission, Two World Trade Center,

New York,  New York,  on May 18,  L977 and was cont inued on October  19,

1977.  Pet i t ioner  appeared by Rubin,  Baum, Levin,  Constant  & Fr iedman,
A

Esqs .  (Pau l  H .  Aso fsky ,  Esg .  and  S teven  S tuch ine r ,  Esq .  ,  o f  counse l ) .  I

The Income Tax Bureau appeared by Peter Crotty, Esq. (Alexander Weiss,

Esq .  ,  o f  counse l ) .

ISSUES

I. Whether petit ioner recognized a long-term capital gain in

L973 as a result of the condemnation by New York State of a port ion

of certain unimproved land located at Town Line Road and Hauppauge

-Nesconset Road, Hauppauger New York (hereinafter "Hauppauge

Proper ty" ) ,  for  which he received par t ia l  payment  in  1971.
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If.  Whether the condemnation award with respect to the Hauppauge

Property specif ical ly included severance damages which are to be

excluded from the computation of capital gain.

II I .  Whether the claimed replacement property acquired in 1975

was so acqui red wi th in  two years af ter  the c lose of  the f i rs t  taxable

yea r  ( i . e . ,  L97L )  i n  wh ich  any  pa r t  o f  Lhe  ga in  was  rea l i zed .

FINDINGS OF FACT

1.  On January 26,  1976r  the Income Tax Bureau issued a Not ice

of  Def ic iency against  pet i t ioner ,  imposing addi t ional  personal  income

taxes  o f  $7 ,477 .36 ,  p l us  i n t e res t  o f  $ I ' 000 .17 '  f o r  a  t o ta l  o f

$8 ,477 .53 .  Sa id  de f i c i ency  was  imposed  on  the  bas i s  o f  a  l ong - te rm

capi ta l  ga in c la imed to be due as a resul t  o f  pet i t ioner 's  receipt

of a condemnation award. by the State of New York. Petit ioner t imely

f i led a pet i t ion wi th  respect  to  sa id Not ice.

2. The Statement of Audit Changes computed the gain

"Tota1 amount received on condemnation award
Cost of replacement property
Capital gain on condemnation award
608 of  Long Term Capi ta l  Gain

Taxable to New York State

The Statement  of  Audi t  Changes a lso s tated,  in  par t ,

rep lacement  per iod ends af ter  the c lose of  the f i rs t

the gain from a condemnation award is realized. "

as fol lows

$180 ,025  . 00

$  42 ,015 .00 "

that "The

year in which

3.  For  1973 and pr ior  thereto,  pet i t ioner  repor ted h is  income

on a cash ca lendar-year  bas is .

\
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4.  In  1969 pet i t ioner  acqui red t i t le  as owner  in  fee s imple

to unimproved vacant land located at Town Line Road and Hauppauge

-Nesconset  Road,  Hauppaug€,  Suf fo lk  County,  New York ( " the Hauppauge

Proper t y " ) ,  cons i s t i ng  o f  21098  ac res .  He  i n tended  to  e rec t  an  o f f i ce

bui ld ing on th is  land.  On January 20,  1969,  the New York State

Department of Transportation notif ied petit ioner that i t  had decided

to acquire, by condemnation, the Hauppauge Property designated as

"Hauppauge Spur - Route 347, Long Island Expressway to Veterans

Memor ia l  Highwayr"  vr .z . ,  .72I  acres.  T i t le  to  the aforement ioned

portion of the Hauppauge Property was vested in the State of New

York  on  AugusX  24 t  L970 .

5 .  On  o r  abou t  Augus t  19 ,  L97L ,  pe t i t i one r  rece i ved  a  f i r s t

and  pa r t i a l  paymen t  o f  $46 ,081 .00 ,  o f  wh i ch  $43 ,500 .00  rep resen ted

the f irst principal payment, the balance representing interest

(with respect to the Hauppauge Property). Petit ioner incurred

expenses in  connect ion wi th  the Hauppauge condemnat ion of  $3r612.84.

On October  I ,  L973,  pet i t ioner  received a second and f ina l  payment

o f  $101 ,460 .00 ,  o f  wh i ch  $85 ,500 .00  rep resen ted  p r i nc i pa l  and

$15 ,960 .00  rep resen ted  i n te res t .

6. Petit ioner and the representative for the Income Tax Bureau

stipulated at the hearing that the maximum basis for the entire

Hauppauge  p rope r t y  was  $47 ,  403 .22 .

7.  The Income Tax Bureau conceded that  on Ju ly  10,  L9721

pe t i t i one r  pu rchased  p rope r t y  a t  a  cos t  o f  $110r000 .00  to  rep lace

the Hauppauge Property.
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8. Petit ioner contends that he purchased addit ional property

on  Ju Iy  3 ,  L975  i n  the  amoun t  o f  $280 ,010 .00 ,  t o  rep lace  the  a fo re -

mentioned Hauppauge Property.

9.  On h is  Federa l  income tax return for  I97L,  pet i t ioner  s tated

that he had received condemnation awards from New York State of

$81 r268 .75 ,  and  tha t  cap i ta l  ga ins  the reon  were  be ing  de fe r red .

10.  On h is  Federa l  income tax return for  L973,  pet i t ioner  s tated

that  he had received condemnat ion awards of  $ I29r000.00 f rom New York

State, but was deferring the capital gain thereon.

tI.  Petit ioner contends that the award with respect to the

Hauppauge property included severance damages. The appraiser for

petit ioner merely claimed severance damages as an alternative. The

agreement of adjustment with respect to the Hauppauge property did

not specify that any port ion thereof was in consideration of severance

damages.

L2. The expenses in connection with the condemnation awards in

L97L  and  1973  amoun ted  ( i n  t he  agg rega te )  t o  $11 ,940 .84 .

CONCLUSIONS OF LAW

A. That  pet i t ioner  has fa i led to  present  suf f ic ient  ev idence

as to the award of severance damages (as claimed) with respect to

the Hauppauge Property condemnation.

B. That al leged severance damages were not included in the

condemnation award with respect to the Hauppauge property.
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C. That the claimed replacement property in 1975 in the

amount  of  $280,010.00 was not  made wi th in  two years af ter  the

c lose of  the f i rs t  taxable year  ( i .e .  ,  L97L)  in  which any par t

of  the gain was real ized,  in  accordance wi th  sect ion 1033 (a)  (3)

(B) of the Internal Revenue Code.

D. That petit ioner realized. a capital gain (with respect to

the cond.emnat ion awards received in  L97L and 1973) ,  less expenses

and  the  rep lacemen t  p rope r t y  pu rchased  in  L973 ,  o f  $110r000 .00 .

E. That the Income Tax Bureau is directed to recompute the

capital gain in accordance with the stipulation that the cost basis

o f  t he  Hauppauge  p rope r t y  was  $47 ,403 .32 .

F. That the petit ion of Fred Colin is granted to the extent

ind icated in  Conclus ions of  Law r rDtr  and r rErr  here in,  but  is  in  a l l

o ther  respects  denied.

DATED: Albany, New York

February B, L979

TATE TAX COMMISSIONS

\
I

I

\

$tgt^ l[.", --
COMMISSIONER

MMISSIONER


