
STATE OF
STATE .TAX

NEW YORK
COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f
RONALD A. COMO and SIRIWAII K. COMO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income and Unincorporated Businbss
Taxes under  Ar t i c le  (s )  ZZ t  ZZ of  the

t!?r,t Tr r1",' frnu", ""?fu' f#fg*xxx-mi

Sta te  o f  New York
County of Albany

John lluhn

)She is  an employee of

age,  and that  on the

Not ice of  Decis ion

AFFIDAVIT OF },IAILING

, being duly sworn, deposes and says thaL

Department of Taxat ion and Finance, over 18 years ofEhe

6rh

b y

a s

day of Apri l , 19 79 , )Hhe served the within

by (certif ied) mail upon Ronal-d A. & Siriwan K. Como

@ the pet i t ioner  in  the wi th in proceeding,

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

follows: Ronald A. & Siriwan K. Como
8 Baldwin Road
Saddle River, New Jersey 07458

and by  depos ic ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e S S e e i s t h e @

)oO(XfiOI pet i t ioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  M pet i t ioner .

Sworn to before me this

6th day of Apri l  ,  Lg 79

( 2 / 7 6 )



STATE OF NEW YORK
STATE,.TAX CCIMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
RONALD A. COMO and SIRIWAI{ K. COMO :

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Incone and Unincorporated Business
Taxes  under  Ar t i c le  (s )  22  & 23 of  the

AFFIDAVIT OF MAILING

I6fz l"ig6'El flsr "5,iJ (iJffiT*x*x

Sta te  o f  New York
County of AlbanY

John Huhn , being duly sworn, deposes and says that

Xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 6th day of  Apr i l -  ,  L9 79,  the served the wi th in

Not ice of  Decis ion by (cer t i f ied)  mai l  upon Cyr i l  I I .  Hermele '  CPA
Arthur Birnbaum, CPA

( rep resen ta t i ve  o f )  che  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by enclos ing a t rue copy thereof  in  a secureLy sealed postpaid v/ rapper addressed
Cyril H. I lermele, CPA &

as follows: Arthur Birnbaum, CPA
225 Broadway
New York, New York

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cusLody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S t .a te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t , he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

6rh

t.o

d a y

be fo re  me  th i s

o f  Ap r i l -  ,  1979 .

rA-  3 (2 /7  6)



J A M E S  H ,  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BU,REAU

ALBANY, NEW'YORK 12227

Apt{l 51 1979

nmald A, & Sl.rlrpn K. Couo
I Sel&rta Soad
Saddt.a Rlvsr, How Jarcy 07458

Dear !h, & l{rr. Cmor

Please take notice of the Declrf'm
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion(s) 

"  
690 & 722 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Pract ice Laws and Rules, and must be commenced in the- Supreme
Court of the State of New York, Albany County, within 4 lfmtht

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
actordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

RONALD A. COMO and SIRIWAN K. COMO

for  Redeterminat ion of  Def ic ienc ies or
for Refund of Personal Income and Unin-
corDorated Business Taxes under  Ar t ic les
22 

-and 
23 of the Tax Law for the Years

L967 ,  L968 ,  L969  and  L970 .

DECISION

Pet i t ioners,  Ronald A.  Como and Si r iwan K.  Como, 8 Baldwin

Road ,  Sadd le  R ive r ,  New Je rsey  07458 ,  f i l ed  pe t i t i ons  fo r

redeterminat ion of  def ic ienc ies or  for  re fund of  personal  income

and unincorporated business taxes under  Ar t ic les 22 and 23 of

the Tax Law for  the years L967 through L970 (F i le  Nos.  00150

and  00151 ) .

A formal  hear ing was held before Edward Goodel l ,  Hear ing

Off icer ,  o t  the of f ices of  the State Tax Comrniss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York ,  oo  Oc tobe r  L2 ,  L976  a t  10 :45

A.M. Pet i t ioners appeared by Cyr i l  H.  Hermele,  CPA and Ar thur

Bi rnbaum, CPA. The Income Tax Bureau appeared by Peter  Crot ty ,

Esq .  ( I rw in  Levy ,  Esq . ,  o f  counse l ) .

ISSUES

I.  Whether  pet i t ioners are exempt  f rom unincorporated

business tax on the grounds that  they pract ice a profess ion

wi th in  the purv iew of  subdiv is ion (c)  o f  sect ion 703 of  the

Tax Law.
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I I .  I f  pe t i t i one rs '  ac t i v i L ies  cons t i t u te  the  ca r ry ing  on

of  an unincorporated business,  whether  the Income Tax Bureau

correct ly  a l located the income der ived f rom said act iv i t ies to

sources wi th in  and wi thout  New York State pursuant  to  sect ion

707(c )  o f  t he  Tax  Law.

I I I .  Whether  the Income Tax Bureau correct ly  a l located

pet i t ioners '  income pursuant  to  sect ion 632(c)  o f  the Tax Law

and  20  NYCRR 131 . f 3 .

IV.  Whether  the def ic iency or ig ina l ly  asser ted for  L967,

L96B and L969 for  un incorporated business taxes can subsequent ly

be increased by (a)  addi t ional  un incorporated business taxes for

sa id years and (b)  addi t ional  personal  income taxes for  sa id

yea rs .

V.  Whether  the c la ims for  addi t ional  un incorporated business

taxes and personal  income taxes are barred by the Statute of

L im i ta t i ons .

FINDINGS OF FACT

l .  Pe t i t i one rs

f i led jo in t  New York

L967 ,  L968 ,  L969  and

2 .  Pe t i t i one rs

business tax returns

the  p resc r ibed  da te ,

tax  fo r  L967  ,  L968 ,

date for the payment

, Ronald A. Como and Sir iwan K. Como, t imely

State income tax nonresident returns for

L970 .

fa i led to  f i le  New York State unincorporated

fo r  L967 ,  L968 ,  L969  and  1970  on  o r  be fo re

and fa i led to  pay unincorporated business

L969 and L970 on or  before the prescr ibed

o f  sa id  t ax .
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3.  On May 22,  L972,  the Income Tax Bureau issued a Not ice

of  Def ic iency against  pet i t ioner  Ronald A.  Como, imposing unin-

corporated business tax on the income received by h i rn  dur ing L967,

1968  and  1969 ,  as  we l l  as  pena l t i es  (pu rsuan t  t o  sec t i on  685 (a ) ,

685 (a )  (1 )  and  685 (a )  (2 )  o f  t he  Tax  Law)  and  i n te res t ,  f o r  a  to ta l

de f i c i ency  o f  $2 ,A40 .18  as  f o l l ows :

YEAR DEFICIENCY PENALTY INTEREST TOTAL

L967 $  197 .72
1968 484.  s3
L969 737 .85

Tota l  $1 ,420 .  l0

2L7  .67  93 .08

$  49 .43
L2L .03

q 48.67
90.20

$ 29s.83
695.76

1  ,048  .  60

$2 ,040  .  18$388 .  13 $231.9s

4 .  On  Augus t  15 ,  L972 ,  pe t i t i one r  Rona ld  A .  Como t ime ly

f i led a pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund

of  un incorporated business tax for  L957 ,  L968 and 1969.

5.  On March 25,  L974,  the Income Tax Bureau issued a Not ice

of  Cla im addressed to pet i t ioners,  Ronald A.  Como and Si r iwan K.

Como,  asse r t i ng  (pu rsuan t  t o  sec t i on  689 (d ) (1 )  o f  t he  Tax  Law)  a

greater  def ic iency than that  asser ted under  the Not ice of  Def ic-

i ency  da ted  May  22 ,  L972 .  Sa id  g rea te r  de f i c i ency  was  based  on

the  bus iness  a l l oca t i on  be ing  i nc reased  and  a l l oca ted  as  fo l l ows :

Proper ty  percentage
Wages percentage
Sales percentage

Tota l  Percentage

80 .42%
100.00%
100 .00%

280 .42%

280.42% div ided by 3 = New York al locat ion percentage of

93.47%. PursuanL to said Not ice of  Claim. the Income Tax Bureau
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asser ted addi t ional  personal  income and

tax  aga ins t  pe t i t i one rs  fo r  L957 ,  L968

l-967

unincorporated bus iness

and L969 as fo l lows:

Addi t ional  Personal  Income
Tax

Addi t ional  Unincorporated
Business Tax

Tota l  Addi t ional  Tax

Sec t i on  085 (a )  Pena l t y
Sec t i on  685 (a )  ( 1 )  and

685 (a )  ( 2 )  Pena l t y
To ta l  Pena l t y

1968 L969

733 .67 $1,  538 .  3 r  $2,L I6  .02

347 .90 7  40 .29
FIT-8T:Y + fl77Tffi +

86 .97  L85  .07

1,050 .  41
sff ivT = $6,526.60

T--i6:w+ilTsslz +dt*#= $ 644.s3
6 .  On  Apr i l  L2 ,  L974 ,  t he  Income Tax  Bureau  i ssued  a

Statement  of  Audi t  Changes and a Not ice of  Def ic iency against

pet i t ioner  Ronald A.  Como, imposing unincorporated business tax

on the income received by sa id pet i t ioner  dur ing L970,  as wel l  as

pena l t i es  (pu rsuan t  t o  sec t i ons  685 (a )  (1 )  and  685 (a )  (2 )  o f  t he

Tax  Law)  and  i n te res t ,  f o r  a  to ta l  de f i c i ency  o f  $3 ,630 .14  as

fo l l ows :

DEFICIENCY PENALTY INTEREST TOTAL

$2 ,290  .89 $927 .8L $4r1 .64 $3,630 .  14

7 . (a )  On  Apr i l  L2 ,  L974 ,  t he  Income Tax  Bureau  i ssued  a

Statement of Audit Changes and a Notice of Deficiency against

pet i t ioners,  Ronald A.  Como and Si r iwan K.  Como, imposing addi -

t ional  personal  income taxes for  L970 amount ing to  $2,987 .36,

p l us  i n t e res t  t he reon  o f  $569 .48 ,  f o r  a  t o ta l  amoun t  o f  $3 ,556 .84 .

(b )  0n  Ju l y  5 ,  L974 ,  pe t i t i one rs  t ime ly  f i l ed  a

pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund of

unincorporated business tax and personal  income tax for  L970.
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8 .  (a)  Pet i t ioners,  Ronald A.  Como and Si r iwan K.  Como,

have Master 's  degrees in  economic theory,  money,  banking and

f inance.  Both have completed the i r  Doctora l  programs,  except

fo r  t he  comp le t i on  o f  t he i r  d i sse r ta t i ons .

(b)  Pet i t ioner  Ronald A.  Como is  engaged in  the occupa-

t ion of  "corporate and business p lanning,"  act ing as advisor  to

large corporate organizat ions regard ing a var ie ty  of  problems

and programs that require advanced knowledge in economics, bank-

ing and f inance,  inc lud ing the analys is  of  f inancia l  s t ructures

and needs and the planning and preparation of docrmrentation for

submiss ion  to  the  S .E .C . ;  i n  connec t i on  the rew i th ,  he  co l l ab -

orates wi th  counsel  and accounLants represent ing such corporate

organLzations. In addit ion, he has been engaged as an expert by

governmental and non-governmental l i t igants and has also organLzed

profess ional  seminars .

9 .  The pract ice by Ronald A.  Como of  h is  aforesaid occu-

pat ion does not  requi re a l icense and is  not  subject  to  contro l

by s tandards of  conduct ,  e th ics and malpract ice l iab i l i ty .

10.  (a)  Dur ing L967 through L970,  pet i t ioner  Ronald A.  Como

mainta ined an of f ice at  32 Broadway,  New York,  New York.  Said

of f ice was used for  research,  analy t ic  work and meet ings and

was  s ta f fed  by  a  sec re ta ry  and  ass i s tan ts .

(b)  Dur ing L967 through L970,  pet i t ioners '  home was aE

8 Baldwin Road,  Saddle River ,  New Jersey,  one room of  which was

used by Ronald A. Como for the development of reports and
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memorandums to c l ients ,  the maintenance of  bus iness records and

the handl ing of  correspondence.  Dur ing the aforesaid years,  he

did not  employ ass is tants  in  h is  home.

11.  Dur ing L970 pet i t ioner  Ronald A.  Como worked 138 days

outs ide New York State,  18 of  which were spent  in  h is  home at  8

Baldwin Road,  Saddle River ,  New Jersey,  and f ive of  which were

spen t  i n  t he  so l i c i t a t i on  o f  new bus iness .

L2.  Dur ing L96l  through 1970,  more than 80% of  Ronald A.

Como's gross income for  each of  sa id years was der ived f rom

personal  serv ices actual ly  rendered by h im.  Capi ta l  was not  a

mater ia l  income producing factor .

13.  (a)  Ronald A.  Como d id not  submit  books and records of

h is  bus iness to  the Income Tax Bureau,  d isc los ing the propor t ion

of  the net  amount  of  i tems of  income,  gain,  loss and deduct ions

at t r ibutable to  the act iv i t ies of  the business carr ied on wi th in

New York  S ta te .

(b)  Ronald A.  Como submit ted a New York State Business

Al locat ion Schedule,  Form TT-202-A,  to  the Income Tax Bureau,  in

wh ich  he  a l l oca ted  80 .42% to  p rope r t y  pe rcen tage ,  67 .95% to  pay -

ro11  pe rcen tage  and  28 .20% to  g ross  i ncome pe rcen tage  fo r  L970 .

(c)  Pet i t ioners repor ted in  the i r  New York State jo in t

income tax nonres ident  re turns for  L967,  L968,  L969 and L970,

respec t i ve l y ,  t ha t  t he  pe rcen tage  o f  "A l l oca t i on  o f  bus iness

income to New York State" was 50%.

L4.  In  the absence of  books and records of  Ronald A.  Como's

business d isc los ing the propor t ion of  the net  amount  of  i tems of
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income,  gain,  loss and deduct ions at t r ibutable to  the act iv i t ies

of the business carried on in New York, the Income Tax Bureau

adopted the formula basis  set  for th  in  20 NYCRR f31.13 for  the

determinat ion of  the propor t ion of  pet i t ioner 's  bus iness at t r ibu-

tab le  to  New York  S ta te  sou rces .  I t  a l l oca ted  (as  a fo resa id )

80 .42% to  p rope r t y  pe rcen tage ,  L00% to  pay ro l l  pe rcen tage  and

100% to gross income percentage.

15.  Pet i t ioners omi t ted f rom thei r  New York adjusted gross

income (as reported in their New York State income tax nonresident

re tu rns  fo r  1967 ,  1968 ,  1969  and  1970)  amoun ts  p rope r l y  i nc ludab le

therein which are in excess of twenty-f ive percent of the amount

of  New York adjusted gross income for  each of  sa id years.

CONCLUSIONS OF LAW

A. That  the act iv i t ies of  pet i t ioner  Ronald A.  Como as

a  co rpo ra te  and  bus iness  p lanner  du r ing  L967 ,  1968 ,  L969  and  1970 ,

although requir ing special knowledge and experience, did not

constitute the practice of a profession within the meaning and

intent  o f  sect ion 703(c)  o f  the Tax Law.  Therefore,  the income

der ived f rom said act iv i t ies is  subj  ect  to  unincorporated business

tax .

B.  That  t imely  asser t ions of  c la ims for  addi t ional  personal

i ncome taxes  o f  pe t i t i one rs  were  made  fo r  L967 ,  L968 ,  L969  and

L970,  pursuant  to  sect ion 689(d)  (1)  o f  the Tax Law and the ru les

of  the Tax Conrn iss ion.

C.  That  in  the absence of  books and records d isc los ing

( to the sat is fact ion of  the Tax Conrn iss ion)  the propor t ion of
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the net amount of the i tems of income, gain, loss and deduction

at t r ibutable to  the act iv i t ies carr ied on in  New York by pet i -

t ioner  Ronald A.  Como dur ing L967 through L970,  appl icat ion of

the formula basis  was proper ,  pursuant  to  sect ions 632(c)  and

707(c)  o f  the Tax Law.

D.  That  the burden of  proof  was on pet i t ioner  Ronald A.

Como, wi th  respect  to  the propor t ion of  the i tems of  income,

gain,  loss and deduct ion at t r ibutable to  the act iv i t ies carr ied

on by him in New York for L970, but on the Tax Commission for

L967 ,  L968 and 1969,  pursuant  to  sect ion 689 (e)  (3)  o f  the Tax

Law.

E.  That  pet i t ioner  Ronald A.  Como d id not  susta in the

burden of  proof  wi th  respect  to  the propor t ion of  the i tems of

income,  gain,  loss and deduct ion at t r ibutable to  the act iv i t ies

carr ied on by h im in  New York dur ing L970.  Accord ingly ,  s ince

Ronald A.  Como fa i led to  susta in the brr rden of  proof  wi th

respect  to  income at t r ibutable to  sources outs ide New York for

L970,  the e la im for  addi t ional  personal  income and unincorporated

business tax asser ted against  Ronald A.  and Si r iwan K.  Como for

1970  was  p rope r  on  the  bas i s  o f  t he  a l l oca t i on  o f  80 .42% as  to

the proper ty  percentage ( "per  IT-202-A" submit ted by pet i t ioners)

and 100% as to  the "wages and sa lary  percentage"  and 100% as to  the

"sa1es  pe rcen tage . "

F.  That  based on the admiss ions made by pet i t ioners in

the i r  New York State income tax non-res ident  re turns for  L967,

L968,  L969 and L970,  and in  Form IT-202-A submit ted to  the



- 9

Income Tax Bureau wi th  respecL to Lg7O, the c la im for  addi t ional

personal  income and unincorporated business tax asser ted against

them for  Lg67,  1968 and 1969 is  proper  to  the extent  o f  the a l lo-

ca t i on  o f  80 .42% as  to  the  "p rope r t y  pe rcen tage , "  67 .95% as  to

the "wages and sa lary  percentag€,"  and 50% as to  the "sa les

Percen tage . "

G .Tha t t heTaxCor r rn i ss i onhas thepower (pu rsuan t t o

689(d)  ( r )  o f  rhe Tax Law) to  determine a greater  def ic iency than

or ig ina l l y  asse r ted  aga ins t  pe t i t i one rs  fo r  L967 ,  1968  and  1969 '

pursuant  to  the Not ice of  Def ic iency dated May 22,  L972,  and to

determine addi t ional  assessments against  pet i t ioners fo t  taxes

and penal t ies as prov ided in  sect ion 685 of  the Tax Law wi th

respect  to  unincorporated business taxes and personal  income

taxes .

H.  That  in  v iew of  the except ions s tated in  sect ion 683

of  the Tax Law,  the c la ims asser ted against  pet i t ioners for

addi t ional  un incorporated business Laxes and penal t ies and for

addi t ional  personal  income taxes for  L967,  L968 and 1969 are not

barred by the Statute of  L imi ta t ions '

I .  That  the pet i t ions of  Ronald A.  Como and s i r iwan K'

Como are granted Lo the extent  speci f ied as fo l lows:

(a) The deficiency for addit ional personal income and

unincorporated business tax asser ted against  sa id pet i t ioners

for  1967,  1968 and 1969 is  hereby modi f ied to  the extent  o f

changing (with respect to those years only) the percentage

al locat ions set  for th  in  the Not ice of  Cla im dated March 25 '
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L974 f rom 100% to 67.95% as to  the "wage and sa lary  percentag€" ,

and f rom LA}% to 50% as to  the "sa les percentage."

(b) The Income Tax Bureau is hereby directed to modify

sa id  No t i ce  o f  C la im  da ted  March  25 ,  1974 ,  i n  acco rdance  w i th

the foregoing paragraph.

J.  That  except  as prov ided above,  the pet i t ions of

R.onald A. Como and Sir iwan K. Como are in al l  respects denied

and that ,  except  as modi f ied,  the Not ice of  Cla im dated

M.arch 25 ,  L97 4 and the not ices of  def  ic iency dated Apr i l  L2,

L974,  wi th  respect  to  addi t ional  personal  income and unin-

corporated business taxes due,  are hereby and in  a l l  respects

sus ta ined .

DATED: Albany, New York
Apri l  6, L979

STATE TAX COMMISSION

\ \f*'.^,---,


