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In the Matter

StePhen
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for Redetermination of a

of a Determination or a
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under Article 22 of Lhe Tax Law
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State of New York

CountY of AlbanY

J a y V r e d e n b u r g , b e i n g d u l y s w o r n , d e p o s e s a n d s a y s t h a t h e i s a n e m p l o y e e

of the Department of Taxation and Finance' over 18 years of aBe, and that on the

17th .ay of August ,  rg7g, he served the within not ice of Decision by cert i f ied

m a i l u p o n s t e p h e n & I { a r y D e s c o , t h e p e t i t i o n e r i n t h e w i t h i n p r o c e e d i n g , b Y

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

StePhen & MarY Desco

Itu :ftr' ";^ot;- Lz4r4 r .:n 6 -nq,t_naid properry addressed wrapper in a

u,,a uvciltJotilk- ;;^" ;;;i";ed in a postpaid pr
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il:,:' "iil:':::,;il:"f il:::ril iTi':*iil::" ;:lnl"'" 
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( p o s t  o r t a c e  u r  v r r ^ - * - -  
.  & L ^  q r , r F  o f  N e w  Y o r k .

United States Postal Service within the State of

- . : s  ^AArps 'see is  the  pe t i t ioner  here in

;*a il"a ,*ran.r says rhat the said addressee is tne PeLrLr

1 qst known address of the' f f l 2L  
ueP"uL*e  +- -

and that the address set forth on said wrapper 1

nn +a,  Box 11

pet i t ioner '

Sworn to before me

17th daY of August'

this

1979.
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August 17, 1979

Stephen & Mary Desco
RD i l3,  Box 11
Catski l l ,  NY 12414

D e a r  M r .  &  M r s .  D e s c o :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrati-ve Ievel.
Pursuant to sect ion(s) 6gO of the Tax traw, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

cc :  Pet i t ioner 's  RepresentaL ive

Taxing Bureau' s Representat ive



STATE OF NBW YORK

STATE TAX COMMISSION

Tn the Matter of the Petition

of

STEPHEJ{ DESCO AND MARY DESCO

for Redeterrninati-on of a Deficiency or
for Refund of Personal_ trrcone Tax under
Artlcl-e 22 of the Tax Iaw for the years
1969 and I97o.

DECTSION

Petitioners, Stephen Desco and lt4ary Desco, RD #3, Box 11, Catski11, New

York I24L4, fil-ed a petition for redetermination of a deficiency or for refund

of personal income tax r-.rnder Article 22 of the Tax Iaw for the years 1969 and

l-970 (F' i le No. 00668).

A smal-I claims heari-ng was held before llarry Huebsch, Hearing Officer, at

the offices of the State Tax Conrnission, Building #9, State Canpus, Albany,

New York, on August rT, r97B at ):15 A.M. Petitioners appeared pro se. The

Incone Tb.x Bureau appeared by Peter Crotty, Esq. (Patricia Brr.urrlcaugh, Ese.,

o f  comsel) .

ISSUE

Whether the rejmbursenent recei-ved by petitioner Stephen Desco for enploy-

ment-rel-ated er<penses incurced on behralf of Lr-is en'ployer dr.rring 1969 arrd I97O

constituted taxable income, and whether said expenses constituted deductible

enployee busjness expenses.
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FINDT}iGS OF'' FACT

1. Peti-tioners, Stephen Desco and l{ary Desco, timely filed New York State

personal lncome tax returns for 1969 and 1970, on which Stephen Desco (ttpetitionerff)

did not report the reimbursernent he received for enployrnent-related expenses in-

curced on behalf of his enployer, in the respective amounts of $21400.00 and

$155.00. Said conpensati-on received was in addition to his wages.

2. Petitioner was enployed as a general foreman who sr-pervised the work of

masons at four job sites located in Albany and Thoy, New York. As forenran he

used his truck to visit each job site at least once a day and to transport

machinery, tools and personnel f?om one job site to another. He lived in Catski11,

New York, which was 32 rnlles f?om hls work area, ffid cornruted to and from work

each day. He did not clajm a deduction for enploynent-related expenses on his

tax returns.

3. The Income Tax Bureau contended that the reimbursement he received for

the expenses he incurred constituted taxable income, and that said e4genses were

nondeductible since Albany was petitionerf s tttax home." On Febrr.rary 26, 1973,

the Incone Tax Bureau issued a Noti-ce of Deficiency against petitioners for

1969 and 1970, asserting personal jncome tax of $262.86, plus interest of $44.32,

for a sum of $gOZ.fg.

4. Petitioner contended that the questj-on of his frtax homerr was not at

issue because the conpensation he received was neither a reimbtrsement for livtne

artd/or transportatlon expenses i-ncumed r,vhrile working away flom home, nor a re-

irnlcr.rsement for conanuting expenses. He stated that he was given a reimbursement

allowance which was approxirnately the same as the amount of the expenses he 1n-

cured for the use of his truck on the job, and that at no tjme was he requested

by the Income Tax Bureau to substantiate said expenses.
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CONCLUSIONS OF I,AW

A. That the reimbursement allowance received by petiti-oner Stephen Desco

dr.rring 1969 and 1970 constituted taxable income, in accordance with section 61

of the Internal Revenue Code. Said expenses jncurced on behalf of his enployer

were deductibl-e enployee busjness expenses, in accordance with section 62 of the

Internal Revenue Code.

B. Ttnt the enployrnent-related expenses equaled the amount of reimbursement

received and, therefore, no tax is due.

C. Ttrat the petition of Stephen Desco and ltlary Desco is granted and the

Notj-ce of Deficiency i-ssued February 26, I9T3 is cancelled.

DATED: Albany, New York

.quf i  1? 1g7g


