
STATE OF NEW YORK
ST,ATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

October  9 ,  7979

Gary  P.  D iCresce
17 Woodstead Rd.
Bal lston Lake, NY 12019

D e a r  M r .  D i C r e s c e :

Please t .ake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Sincere ly ,

STATE TN( COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Harvey  M.  l i f se t
1 1 2  S t a t e  S t . ,  S u i t e  1 3 0 0
Albany, NY 12207
Taxing Bureau's Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Gary P. DiCresce

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  7974 & 1975.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  1979, he served the within not ice of Decision by cert i f ied

mair upon Gary P. Dicresce, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Gary  P.  D iCresce
17 Woodstead Rd.
BaLLston  Lake,  NY l20 lg

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

9th day o O c t o b e r ,  1 9 7 9 .



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Gary  P.  D iCresce

for Redetermi-nat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1974 & 1975.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th  day  o f  October ,  1979,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Harvey M. Li fset the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  Harvey  M.  L i fse t
L I 2  S t a t e  S t . ,  S u i t e  1 3 0 0
Albany ,  NY L22A7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ione

Sworn to

9th day

before me

of  October ,



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GARY P. DICRESCE

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax Law for the Years L974 and 1975.

DECISION

Pet i t ioner ,  Gary  P .  D iCresce,  17  Woodstead Road,  Ba l l s ton  Lake,  New York

l2OI9, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income and unincorporated business taxes under Art ic les 22 and 23 of

the Tax law for rhe years t974 and t975 (Fi" le No. 21090).

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing 0ff icer,

at the off ices of the State Tax Comnission, Bui lding /19, State Campus, Albany,

New York, on December 14, 7978 at 9:15 A.M. Pet i t ioner appeared with Harvey M.

Li fset.  The fncome Tax Bureau appeared by Peter Crotty,  Esq. (Barry M. Bresler

and Kathy  L .  Sanderson,  Esqs . ,  o f  counse l ) .

ISSTJE

Whether the income received by pet i t ioner from his act iv i t ies as an

insurance agent was subject to unincorporated business tax.

FINDINGS OF FACT

1. Pet i t ioner,  Gary P. DiCresce, f i led New York State income tax resident

returns for 1974 and 1975 on Form IT-208. He did not f i le unincorporated

business tax returns for said years.

2. The Income Tax Bureau held pet i t ioner 's incone from his act iv i t ies as

an insurance agent subject.  to unincorporated business tax. f t  issued hin a

Notice of Def ic iency dated December 19, 7977 for $2r018.67 in unincorporated

business tax for \974 and 1975. 0n the same Notice. the Income Tax Bureau
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also made adjustrnents to pet i t ionerts 1975 personal income tax return. A

port ion of his auto expense was disal lowed, which resulted in addit ional

persona l  income tax  due o f  $140.34 ,  p lus  in te res t  on  bo th  taxes  o f  $401.69 ,

f o r  a  t o t a l  d u e  o f  $ 2 , 5 6 0 . 7 0 .

3. Pet i t ioner agreed to the adjustments made by the Income Tax Bureau

with respect to his 1975 personal income tax return.

4. Pet i t ioner was a ful l - t ime f ield underwri ter who sol ic i ted insurance

appl icat ions for Mutual l i fe Insurance Company of New York (hereafter "MONY").

His emplo5rment contract with MONY prohibi ted sales of insurance for any other

pr incipal.  MONy provided pet i t ioner with off ice space, off ice suppl ies and

equipment.  I t  also provided pet i t ioner with part ial  telephone service and

secre tar ia l  he lp  a t  i t s  p lace  o f  bus iness .

5. Pet i t ioner was subject to standards establ ished by M0NY and was

reguired to attend al l  company funct ions and business meetings. Pet i t ioner

was covered by MONY's employee ret i rement plan, and deduct ions were made from

his compensat ion for social  securi ty.  Pet i t ioner was also covered by the

company's l i fe insurance, medical  insurance and disabi l i ty insurance.

6 .  Pet i t ioner  incur red  o f f i ce  expenses ,  inc lud ing  add i t iona l  o f f i ce

supplies and furniture which were not provided for by MONY. Most of these

expenses resulted from the cost of  rent ing and instal l ing a large photo-copier

on MONY's premises, which the company later took over and for which i t  part ial ly

re imbursed pe t i t ioner .

7. During the years at issue, pet. i t ioner paid fees to an attorney/accountant

(a M0NY employee) who owned a computer.  These fees were paid for computer

serv ices ,  as  we l l  as  fo r  p ro fess iona l  consu l ta t ions .
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B.  Pet i t ioner  a lso had te lephone expenses in  excess of  the $300.00 a

month which was paid for by MONY.

9. During the years at issue, pet i t ioner worked for no other pr incipal.

10. Pet i t ioner employed his wife to perform cler ical  work related to his

sel l ing act iv i t ies. Though his wife had permission to work on the company's

premi-ses, she was not al lowed to have access to company records. Pet i t ioner

d id  no t  employ  ass is tan ts .

11 .  Pet i t ioner ts  le t te rhead and bus iness  cards  showed the  address  and

phone number of M0NY.

CONCI,USIONS OF TAI,'I

A .  That  pe t i t ioner ,  Gary  P .  D iCresce 's  ac t i v i t ies  as  an  insurance agenL

for Mutual Li fe Insurance Company of New York during I974 and 1975 were services

performed as an employeel thus, said act iv i t ies are not deemed to be those

associated with an unincorporated busj-ness by vir tue of sect ion 703(b) of the

Tax law.

B. That the pet i t ion of Gary P. Dicresce is granted to the extent of

cance l l ing  the  un incorpora ted  bus iness  tax  due o f  $2r018.67 ;  however ,  the

pet i t ion is denied with respect to the imposit ion of addit ional personal

income tax due of $140.34. The Income Tax Bureau is hereby directed to modify

the Not ice of Def ic iency issued on December 19, L977and that,  except as so

granted, the pet i t ion is in al l  other qqspects denied.

DATED: Albany, New York

ocr I lg79
TATE TAX COMMISSION


