
STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Craig l { .  & Joanne M. Drachenberg

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1974.

AFT]DAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of TaxaLion and Finance, over 18 years of age, and that on the

26th day of November, 7979, he served the within not ice of Decision by cert i f ied

mai l  upon Craig W. & Joanne M. Drachenberg, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Craig W. & Joanne M. DrachenJcerg
4681  N.  5 th  s t .
Lewiston, NY 14092

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

26th day of November, L979

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Cralg W. & Joanne M. Drachenberg

AFFIDAVIT OF MAIIING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for the Year 1974.

Def ic iency  or  a  Rev is ion

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th d'ay of November, 1979, he served the within noLice of Decision by cert i f ied

mai l  upon David L. Roach the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  Dav id  L .  Roach
Cohen, Swados, Wright,  Hanif in,  Bradford & Brett
70  N iagara  St .
Buffal-o,  NY 14202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said rdrapper is the last

known address of the representat ive of the pet i t ioner

Sworn to before me this

26th day of November, 1979.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 7979

Craig tr/ .  & Joanne M.
4681  N .  5 rh  S r .
Lewiston,  NY I4A92

Drachenberg

Dear  Mr .  &  Mrs .  Drachenberg :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is i_on may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany ,  New York  1?227
Phone S (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Dav id  L .  Roach
Cohen,  Swados,  Wr igh t ,  Han i f in ,  Brad ford  & Bre t t
70  N iagara  St .
Buffalo, NY 14202
Taxing Bureaut s Representat. ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CRAIG W. and JOANM M. DMCHENBERG

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Art ic le 22 of the Tax Law for the Year
L97 4.

DECISION

Pet i t ioners ,  Cra ig  W.  and Joanne M.  Drachenberg ,  468I  Nor th  F i f th  S t ree t ,

lewiston, New York 14092, f i led a pet i t ion for redetenninat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

y e a r  1 9 7 4  ( F i l e  N o .  1 5 9 9 9 ) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Genesee Bui lding, One West Genesee

St ree t . ,  Bu f fa lo ,  New York ,  on  Apr i l  27 ,  1979 a t  9 :15  A.M.  Pet i t ioners  appeared

with David L. Roach, Esq. The Income Tax Bureau appeared by Peter Crotty,

E s q .  ( K a t h y  [ .  S a n d e r s o n ,  E s q . ,  o f  c o u n s e l ) .

I 
ISSUE

l{hether pet i t ioners changed their  donici le and residence from New York

State to Canada during 1974.

FINDINGS OF FACT

1. Pet i t ioners, Craig I{ .  and Joanne M. Drachenberg, f i led New York State

Personal Income Tax Resident and Nonresident Returns for the year 1974 in

which they indicated their  per iod of New York State residence to be from

January  1 ,  1974 Lo  Apr i l  30 ,  1974.

2. The Income Tax Bureau held that pet i t ioners were domici l iar ies of New
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York State for the ent. i re year of 1974; therefore, al l  income earned during

sa id  year  was taxab le .  0n  June 2B,  7976,  a  Not ice  o f  Def ic iency  was issued

for  $978.86  in  persona l  income tax  due,  p lus  $32.60  in  in te res t ,  less  overpayment

shown on re tu rn  o f  $170.88 ,  fo r  a  ne t  due o f  9890.48 .

3 .  Pet . i t ioners  were  domic i l ia r ies  o f  New York  S ta te .  Pet i t ioner  Cra ig

W. Drachenberg volunteered and accepted an assignment from his employer,

Depar tment  o f  the  Treasury  (U.S.  Customs Serv ices) ,  as  a  cus toms inspec tor  a t

Toronto Internat ional Airport ,  Canada. They sold their  mobi le home and moved

to  Canada on  Apr i l  27 ,  1974,  tak ing  a l l  the i r  possess ions  w i th  them.

4. Pet i t ionerrs ini t ia l  assignment with his employer rdas to run to Apri l

27r 1976, at which t ime he would be al lowed to request an extension. Pet i t . ioners

contended that they have no intention of returning to New York State and that

he would seek an assignment ei ther at the regional headquarters (Boston) or in

one of the New England states upon complet ion of his assignment.

5. Pet i t ioners further contended that they did not have to pay st .ate tax

based on a job descript ion not ice from the Department of the Treasury which

stated the fol lowing:

"State Income Taxes - Statutes enacted bv the var ious states provide that

income actual ly earned in the state is subject to taxat ion. Therefore, employees

stat ioned in Canada are not required to pay state income taxes on amounts

earned during current tours of duty. t '

This was further demonstrated by the fact that the United State Government

stopped withholding New York State tax upon petitioner commencing his employment

in  Canada.

6 .  Pet i t ioners  had,  wh i le  in  Canada,  the  fo l low ing :

l )  Canad ian  dr iver ' s  l i censes
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2) Canadian

3) Canadian

4) Canadian

5)  Canad ian

car  reg is t ra t ion

bank accounts

cred i t  cards

medica l  p lan

CONCLUSI0NS 0F LAI^I

A. That a domici le once establ ished cont inues unt i l  the person in quest ion

moves to a new locat ion with the bona f ide intent ion of making his f ixed and

permanent home there [20 NYCRR 102.2(d)(2)] .  Even though such person may, at

some future t ime, seek a home elsewhere, (McCarthy v.  McCarthy, 39 NYS2d 922).

The quest ion of what place shal l  be considered the domici le of a party is one

of  fac t  ra ther  than o f  law,  (P ignate l l i  v .  P ignate l l i ,8  NYS2d 10) .  Ev idence

must be clear and convincing to establ ish required intent ion to effect a

change in domici le.  The presumption against a foreign domici le is stronger

than the general  presumption againsL a change of domici le.  t ress evidence is

required to establ ish a change of domici le from one state to another than from

one nat ion  to  another ,  (Mat te r  o f  Newcomb,  192 NY 238;  Mat te r  o f  Bodf ish  v .  Ga l lman,

50 AD 2d 457).

B. That pet i t ioners have fai led to sustain the burden of proof required

to show that they were domici led in any place other than New York State during

1974, or that they intended to abandon their  New York domici le when he went to

work in Canada. Therefore, they are considered to have been domici led in New

York State during 1974. They are taxable as residenLs of New York State for

1974 in  accordance w i th  sec t ion  605(a) (1 )  o f  the  Tax  Law and 20  NYCRR 702.2(b) ,

since (1) they maintained a permanent place of abode in New York State, (2)

they did not maintain a permanent place of abode outside New York State for

the ent ire taxable year and (3) they spent in the aggregate more than 30 days

in  New York  S ta te  dur ing  1974.
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C.  That  the  pe t i t ion  o f  Cra ig  W.  and Joanne M.

the Not ice of Def ic iency issued June 28 ,  1976, is

such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

NOv 2 6 t97s

Drachenberg is denied and

sustained, together with

STATE TAX COMM]SSION

COMM]SSIONER

COMMISSIONER


