
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

The Foristal l  Company

for Redetenninat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome & UBT

under Art ic le 22 & 23 of the Tax law

for the Years 1,965-7967 .

AFFIDAVIT OT MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of November, 1979, he served the within not ice of Determinat ion by

cert i f ied mai l  upon The Foristal l  Company, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

The Foristall Company
15 Maiden Lane
New York, NY 10038

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said the pet i t ioner herein

and that the address set forth on said wrapper

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is

is the last known addry>2f the

/ , /
pet i t ioner .

Sworn to before me this

9th day of Novernber,  7979.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

The Foristall Company

AT'FIDAVIT OF MAITING

for Redetermination of a

of a Deternination or a

Personal Income & UBT

under Article 22 & 23 of"

for the Years 1965-1967.

Deficiency or a Revision

Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departrrent of Taxation and Finance, over 18 years of age, and that on the
gth day of November, 1979, he served the within notice of Determination by

cert i f ied mai l  upon Spencer V. Hinckley the representat ive of the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr. Spencer V. Hinckley
271 North Ave.
New Rochel-Ie, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Servi-ce within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said h'rapper is the last

known address of the representative pet 1oner

Sworn to before me this

9th day of Novenber,  7979.



STATE OF NEW YORK
STATE TAX COMI-IISSION

In the MaLter of the pet i t ion of :
The For ls ta l l  Company,  and Thomas M.  For ls ta l l ,
H e l e n  M .  F o r l s t a l l ,  J o h n  S .  B o w e n ,  D o r l s  W .
B o w e n ,  L y n n  E .  F o r i s t a l l ,  M a r y  L .  F o r l s t a l l ,  z
J o h n  J .  F o r i s t a l l ,  C a r o l y n  S .  F o n l s t a l l ,
Noqber l t  .L .  Fo .g1 le t ta ,  and Margare t  A .  Fog l le t ta

for Redetermii lat ion of a Def ic ieicy or a Revi i ion :

of  a Determinat ion or a Refund of

Persona l  Income & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1965-1967.  :

AFFIDAVIT OF MAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of November, 1979, he served the within not ice of Determinat ion by

cert i f ied mai l  upon Spencer V. Hinckley the representat ive of the pet i t ioner in

the  w i th in  p roceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led

postpaid rdrapper addressed as fol lows:

Mr. Spencer V. Hinckley
271 North Ave.
New Rochelle, l{Y

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f  the

Uni ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the representat ive of

the petit ioner herein and that the address set forth on said wrapper is t.he last
known address of the representat ive of the pet i t ioner.

Sworn to before rne this

9 th  day  o f  November ,  1979.



STATE
STATE

OF I,IEW YORK
TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t l t l on  o f

THE FORISTALL COMPANY and THOMAS M. FORISTALL,
HELEN M. FoRTSTALI ,  JOHN S.  BOWEN, DORIS W.
BOWEN, LYNN E.  FORISTALL,  MARY L.  FoRISTALL,
JOHN J .  FORISTALL ,  CAROLYN S .  FORISTALL ,
NORBERT L.  FOGLIETTA, AND MARGARET A.  FOGLIETTA

fo r  Rede te rm lna t l on  o f  a  De f l c l ency  o r  a  Rev ls lon
o f  a  De te rm lna t l on  o r  a  Re fund  o f
Persona l  f ncome &  UBT
under  A r t l c l e  22  &  23  o f  t he  Tax  Law
fo r  t he  Yea rs  1965 -1967 .

AFFIDAVIT OF MAILING

Sta te  o f  New  Yo rk
Coun ty  o f  A lbany

Jay  V redenburg ,  be lng  du l y  sworn ,  deposes  and  says  tha t  he  l s  an
emp loyee  o f  t he  Depar tmen t  o f  Taxa t l on  and  F lnance ,  ove r  18  yea rs  o f
BB€  r  and  tha t  on  the  9 th  day  o f  November ,  1979 ,  he  se rved  the  w1 th1n
no t lees  o f  De te rm lna t l on  by  ce r t l f l ed  ma11  upon  Spencer  V .  H lnck ley
the  rep resen ta t l ve  o f  t he  pe t l t l one rs  1n  the  w l th ln  p roceed lngs  by
ene los lng  t r ue  cop les  t he reo f  1n  seeu re l y  sea led  enve lopes ,  add ressed
as  desc r l bed  be low  and  p l aeed  w l t h i n  a  pos tpa ld  w rappe r  as  f o l l ows :

Thomas  Y I .  &  He len  M.  Fo r l s ta l l
e / o  Spence r  V .  H lnck ley
271  Nor th  Avenue
New Roche l1e ,  New York

Lynn  E .  &  Mary  L .  Fo r l s ta l l
c / o  Spence r  V .  H lnck ley
271 Nor th Avenue
New Rochel - le ,  New York

John  S .  &  Dor l s  W.  Bowen
e /o  Spencer  V .  H lnck leY
27I  Nor th Avenue
New Roche l l e ,  New York

John  J .  &  Caro l yn  S .  Fo r l s ta l l
c /o  Spencer  V .  H lnck leY
271  Nor th  Avenue
New Rochel le ,  New York

Norbe r t  L .  &  Marga re t  A .  Fog l l e t t a  Wrapper  Addressed  to :
c /o  Spencer  V .  H lnck ley  Spencer  V '  H lnek ley
27I  Nor th Avenue 27I  Nor th Avenue
New Roche l l e ,  New York  New Roehe l l e ,  New York

and  by  depos l t l ng  same enc losed  1n  a  pos tpa ld  p rope r l y  add ressed
wrapper  1n  a  (pos t  o f f l ce  o r  o f f l c l a l  depos l to ry )  under  the  exc lus l ve
ea re  and  cus tody  o f  t he  Un l ted  S ta tes  Pos ta l  Se rv l ce  w l th ln  the  S ta te
of  New York.
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That  deponent  fur ther  says that  the

rep resen ta t l ve  o f  t he  pe t l t l one r  he re ln
for tn  on sa ld wrapper  ls  the last  known
o f  t he  Pe t l t l one r .

Sworn  to  be fo re  me  th l s

9 th  day  o f  November ,  1979 .

sa ld  add ressee  l s  t he
and  tha t  t he  add ress  se t
add ress  o f  t he  rep resen ta t l ve



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 7979

The Foristal l  Company
15 Maiden Lane
New York, NY 10038

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst. i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518)  457-6240

Very truly yours,

STATB TAX CO}IHISSION

Peti t ioner I  s Representat ive
Spencer V. Hinckley
271 North Ave.
New Rochel le,  NY
Taxing Bureaur s Representat ive



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK " ] 2227

November  9 ,  1979

John  J .  &  Ca ro l yn  S .  Fo r l s t a l l
e / o  Spence r  V .  H lnck ley
27t I ' lorth Avenue
New Roche l l e ,  New York

Gent lemen:

P lease take  no t ice  o f  the  Determinat ion  o f  the  StaLe Tax  Commiss ion  enc losed
h c r e w i t h .

You have now exhaus led  your  r igh t  o f  rev iew a t  the  admin is t ra t i ve  leve l .
Pursuant  to  secL ion(s )  690 & 722 o f .  the  Tax  Law,  any  proceed ing  in  cour t  to
r t ' v i e w  a t r  a d v e r s e  d e c i s i o n  b y  t h e  S t a t e  T a x  C o m m i s s i o n  c a n  o n l y  b e  i n s t i t u t e d
under  Ar t i c le  78  o f  the  C iv i l  Prac t ice  Laws and Ru les ,  and must  be  commenced
i t t  Lhe S,upreme Cour t  o f  the  Sta te  o f  New York ,  A lbany  County ,  w i th in  4  months
f r o r n  t h e ' d a l e  o f  t h i s  n o t i c e .

i  t r t l r r  i  r i t :s  concern ing the computat ion of  tax due or  re f  und a l lowe<J in
acco rdance  w i th  th i s  dec i s ion  may  be  add ressed  to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel

. -  A lbany,  New york IZZZT
phone f (518) 457-6240

Very t ru ly  yours,

STATE TAX COMMISSION

P e t i t i o n e r '  s  R e p r e s e n t a t i v e
S p e n c e r  V .  l l i n c k l e y
2 7 1  N o r t h  A v e .
N e w  R o c h e l l e ,  N Y
T a x i n g  B u r e a u ' s  R e p r e s e n t a t i v e



STATE OF  NEW YORK
STATE TAX COMMISs ION

ALBANY,  NEW YORK 12227

Thomas  &  l l e len  Fo r l s ta l l
e / o  Spence r  V .  I { 1nck1ey
27t  Nor th Avenue
New Roche l l e ,  New York

Gent lemen:

November  9 ,  1919

Please take  no t ice  o f  the  Determinat ion  o f  the  StaLe Tax  Commiss ion  enc losed
h e r e w i L h .

You have now exhausted  your  r igh t  o f  rev iew a t  the  admin is t ra t i ve  leve l .
Pursuant  to  sec t ion(s )  6gO & 722 o f  the  Tax  Lawr  a t rV  proceed ing  in  cour t  to
rerv iew an adverse  dec is ion  by  the  Sta te  Tax  Conun iss ion  can on ly  be  ins t i lu ted
under  Ar t i c le  78  o f  the  C iv i l  Prac t ice  Laws and Ru les ,  and mui t  be  commenced
in  Lhe Supreme Cour !  o f  the  Sta te  o f  New York ,  A tbany  County ,  w i th in  4  months
f r o m  t h e  d a t e  o f  t h i s  n o t i c e .

l r r r ; t t i t - i cs  co t t ce r t t i ng  the  compu ta t i o r r  o f  t ax  r l ue  o r  re fu ld  a l l owe< l  i n
acco rdance  w i t h  t h i s  dec i s i on  may  be  add ressed  Lo :

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Commiss ione r  and  Counse l
Albany,  New York 12?27
Phone f r  (518)  457-6240

Very l ru ly  yours,

STATE TAX COMMISSION

P e l i t i o n e r '  s  R e p r e s e n t a t i v e
S p e n c e r  V .  H i n c k l e y
2 7 1  N o r t h  A v e .
New Roche l le ,  NY
T a x i n g  B u r e a u ' s  R e p r e s e n t a t i v e



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

John & Dor ls  Bowen
e /o  Spencer  V .  H lnck ley
271  Non th  AvenueL t +

New Roche l l e ,  New York

Gent lemen:

November  9 ,  7979

Please Lake no t ice  o f  the  Determinat ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi  th  .

\ o u  h a v e  n o w  e x h a u s L e d  y o u r  r i g h t  o f  r e v i e w  a t  t h e  a d m i n i s t r a t i v c  l e v e l .
Purs t ran t  to  sec t ion(s )  6gO & 722 o f  the  Tax  Law,  ony  proceed ing  in  cour t  to
r e v i e w  a n  a d v e r s e  d e c i s i o n  b y  t h e  S t a t e  T a x  C o n u n i s s i o n - c a n  o n l y  b e  i n s t i t u t e d
under  Ar t i c le  78  o f  the  C iv i l  Prac l i ce  Laws and Ru les ,  and mu" t  b "  commenced
i t t  the  Supreme Cour t  o f  the  SLate  o f  New York ,  A lbany  

'County ,  
w i th in  4  months

I ' r o m  t h i '  d a t e  o f  t h i s  n o t i c e .

I  r t t lu  i  r ies concern ing the compulat ion of  Lax due or  re f  unc l  a l lowed in
acco rdance  w i t h  t h i s  dec i s i on  may  be  add ressed  t o :

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Commiss ione r  and  Counse l
A lbany ,  l Jew yo rk  1?ZZ l
Phone  #  (518 )  457 -6440

Vcry  t ru l y  you rs ,

STATE TAX COMMISSION

P e t i t i o n e r '  s  R e p r e s e n t a t i v e
S p e n c e r  V .  H i n c k l e y
2 7 1  N o r t . h  A v e .
N e w  R o c h e l l e ,  N Y
Tax ing  Bureaut  s  Representa t ive



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

November  9 ,  7979

Lynn & l , {ary  For ls ta l l
e . / o  Spencer  V .  I i l nck ley
2T I  Nor th  Avenue
New Rochel1e,  I Iew York

Geu t lemen :

Please take not ice of  the Determinat ion of  the State Tax Commiss ion enclosed
i r e r e w i t h .

You have now exhausted  your  r igh t  o f  rev iew a t  the  admin is t ra t i ve  leve l .
Pursuant  to  sec t ion(s )  OgO & 722 o f  the  Tax  Lawr  6ny  proceed ing  in  cour t  to
rev iew an adverse  dec is ion  by  the  Sta te  Tax  Commiss ion  can on ly  be  ins t i tu ted
under  Ar t i c le  78  o f  the  C iv i l  Prac t ice  Laws and Ru les ,  and must  be  commenced
in  the  Supreme Cour t  o f  the  StaLe o f  New York ,  A lbany  County ,  w i th in  4  months
I  r : o m  t h €  d a t e  o f  t h i s  n o t i c e .

l l t qu i r i es  conce rn ing  the  compu ta t i on  o f  t ax  due  o r  re fund  a l l owed  in
acco rdance  w iLh  th i s  dec i s ion  may  be  a r l d ressed  Lo :

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Cornmiss ione r  and  Counse l
A lbany ,  New Yo rk  l ?227
pl rone f i  (518)  457-6240

Vc ry  t r u l y  you rs ,

STATf, TAX COM},IISSION

P e t  i  t i o n e r ' s  R c p r e s e n t a t i v e
S p e n c e r  V .  H i n c k l e y
2 7 1  N o r L h  A v e .
N e w  R o c h e l l e ,  N Y
Tax ing  Bureau 's  Representa t ive



I

:

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

'  November 9,  l97g

lJorber t  & lv largaret  Fogl le t ta
e /o  Speneer  V .  H lnck ley
?7I  Nor th Avenue
) r T a r . r  P n n h o ' l ' l  a  N e W  Y O f k+ + v ,

G e n u l e m e n :

P l e a s e  L a k e  n o t i c e  o f  t h e  D e t e r m i n a t i o n  o f  t h e  S t a L e  T a x  C o m m i s s i o n  e n c l o s e d
h e r e w i L h .

You have now exhausLed your  r igh t  o f  rev iew aL the  admin is t ra t i ve  leve l .
P u r s u a t t L  t o  s e c t i o n ( s )  6 9 0  &  7 2 2  o f  t h e  T a x  L a w ,  a o v  p r o c e e d i n g  i n  c o u r t  t o
t - t : r ' i t 'w  an  adverse  dec is ion  by  the  Sta te  Tax  Commiss ion  can on ly  be  ins t i tu ted
un( . le r  Ar t i c le  78  o f  the  C iv i l  Prac t ice  Laws and Ru les ,  and must  be  commencer t
i r t  t h e  S u p r e m e  C o u r !  o f  t h e  S L a t e  o f  N e w  Y o r k ,  A l b a n y  C o u n t y ,  w i t h i n  4  m o n t h s
1  r o m  t h b  d a t e  o f  t h i s  n o t i c e .

I r rqr . r i r ies concern ing the computat ion of  tax due or  re fund a l lowed in
acco rdance  w i t h  t l r i s  dec i s i on  may  be  add ressed  t o :

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Commiss ione r  and  Counse l

.  A lbany,  New York 122?7
Phone # (518)  457-6240

Very t ru ly  yours,

STATE TAX COMMISSION

P e t i t i o n e r '  s  R e p r e s e n t a t i v e
S p e n c e r  V .  H i n c k l e y
2 7 1  N o r t h  A v e .
N e w  R o c h e l ) e ,  N Y
T a x i n g  B u r e a u '  s  R e p r e s e n t a t i v e



STAf,E OF NEPf YORK

STAtrE TAX @\,IMISSION

In the Matter of ttre Petitions

of

TIIE FORISIALL CC[4PANy and THCI4AS M. FORISTAT;L,
HELEN pI, TORISIALL, JOHN S. BOhIB{, DORIS W.
BOWE[{, LYI{N E. FIORTSTALL, MARY L. FORISTALL,
JOHN J. FORISTAI;L, CAROIJN S. FORISTALL,
NORBERf L. FOGLIEIITA, Atr\lD MARGAREII A. FOGLISIIA

for Redetermination of a Deficienqg or for Refund
of Personal Inccne and UnincorSnrated Business
Ta:<es under Articles 22 and 23 of the Tax Lart for
the Years L965, 1965 and L967.

DrcISION

Petitioners, Ttre Foristall Conpany and Thonas M. Foristall, Itreten M.

Foristall, John S. Bcroen, Doris W. Boren, Llmn E. Foristall, Marlr L. Foristall,

John J. Foristall, Carolyn S. Foristall, Norbert L. Foglietta and tttargaret A.

Foglietta, filed petS-tions for redetermination of a deficienqg or for refr:nd of

;:ersonal incone and r-rrincrcrgnrated brrsiness ta:<es under Articles 22 aur: . 23 of

ttre Tax Lap for the years 1965, 1956 and 1967 (rile No. 0I9f6).

A fonnal hearing was held before Paul B. Coburn, Hearing Officer, at the

offices of tlre State Tax Conmission, 80 Centre Street, Nerar York, Neur York, on

Decernber 16' I97I at 10:45 A.M. and on March 23, 1972 at l:30 P.M. Petitioners

atrpeared by Spencer V. HincJ<ley, Esq. The Incqre Tax Bureau atrpeared Lryr Saul

Heckelrnan, Esg. (Francis X. Boy1an and Solqnrn Sies, Esqs., of corrnsel) .

ISSIJES

I. lllhtether ttre incqre retrnrEed by The Foristall Csrpany for 1965, 1966

and 1967 was al1ocab1e to Ns^r York State for unincorporated business tax

purposes.
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II. Whettrer capital gains on the purctrase and sale of securities held lolz

The Foristall Conpany i.rr the partnership nane drrring 1965, 1965 and 1967, r,,,ere

subjecb to ttre Nen^r York State r-rnincorlnrated business tax.

III. Vhetber e>penses deducted by petitioner The Foristall Ccnpany, in

coru:ection with lrcrk done at hcne by the rsr0cer pattners, ri€re ordjna:1r and

neoessary bwiness elpenses.

fV. Whether ttte distributive share of partnerskrip inone received hD/ the

nonresident Enrtners of The Foristall Corpany was allocable to Nq^r York State

for personal incqre tar purSnses.

F]ND]NGS OF FACT

1. PeLitioner Tlre Foristall Conpanlr filed Net^r York State inoore and

r:ninoorporated business ta< partrrerskrip returns for 1965, 1966 and L967.

Petitioners Ttrqnas M. Foristall and llelen M. Forista.Il filerj Nq^r York State

ccmbined inccne tar< returns for said years; petitioners Jotrr S. Boen and

Doris W. Bcxpen filed Nqnr York State inccne ta>< nonresident returns for said

years; petitioners Llmn E. Foristall and Mary L. Foristall filed Neur York State

inccne ta< resj-dent retur.ns for said ye€rrs; petitioners John J. Foristall and

Ca-ro11m S. Foristall filed Nenar York State incqre ta:< resident returns for said

years; petitioners Norberb. L. Foglietta and Margaret A. Foglietta filed Ner,'r

York State incqre ta< nonresiderrt returns for said years.

2. Ot March L6, L970, the Inccne Ta>< Bureau issued a Statenent of Atdit

Changes against The Foristall Corpany, inqnsing additional r:nincorporated

br-r.siness ta< for 1965, 1966 and L967, on the grounds ttrat ttre trqres of the tr,m

nonresident parEners in Ner,tr Jersey r,,,ere not bona fide places of business;

ttrerefore, its allocation of partnersLrip incrcne was disalloped. fhe Tnoore Ta<

Bureau also disallot^red rerrtal e>pense representing trore oq:ense of the partners

of $789.00 in 1965' $1,789.56 in 1966 and $11930.00 in L967, as not being

ordinary and neoessa4'.
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In accordance with the aforesaid Statenent of Audit Ctnnges, ttre Incqre Tax

Bureau issued a Notice of Deficienqg for $L,9L9.28, ph:.s interest of $326.80.

3. On Marc.LI L6t L970t ttre Inccne Tax Bureau issr-red statenents of audit

changes against the individual partners. Said statsrents inposed additional

personal incure ta< for 1965, 1966 and L967 , based on the adjr:stnents to inccne

resulting frcm ttre abovenentioned audit of Ttre Foristall Ccnpanlz. In accordance

wittt said staterents of audit ctranges, the Bureau issued notices of deficienqg

against petitioners Thornas M. Foristall and Helen M. Foristall for $107.16,

plr.s interest of $L7.32, agajnst petitioners John S. Bolen and Doris W. Bcruen

for $784.85, plus interest of $133.50, against lntitioner Llmn E. Foristall for

$10.52, Plus interest of $2.47, against petitioners L)mn E. Foristall and t4a4z

L. Foristall for $44.7L, ph:s interest of $6.48, against trntitioners John J.

Foristall and carolln: s. Foristall for $33.40, plus interest of $5.39, and

against petitioners Norbert L. Foglietta and lr4argaret A. Foglietta for $484.98,

p1u.s interest of $80.67.

4. At ttre formal hearing held on Decernber 16, L97I, petitioners nnrzed to

alrend their petitions to include a claim for refund of rrnincorporated business

ta< paid bV Ttre Foristall Cqrgany on capital gains frcm ttre sale of secr:rities

held in the partnership naIIE. Petitiorers contended that ttre partnership was

acting as ncrninee for pr:rposes of these transactions. Itris claim was raised

for t.tre first tine by peUitioners at the fornal hearing. There is nothing j:r

the petitions or irr fte ottrer docurents sulcnritted into evidence to indicate

that petitioners intended to raise this issr:e at tlre forrnal hearing. The 1965,

1966 and 1967 partnership returns were filed on or about tle 15ttr day of April

of tle respective succeeding years. Ttre petitions for redetermination of a

deficiency or for refi:nd of r:nincrorporated business tax and personal jnccne tax

for said years were filed on May 26, l.:g7}.
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5. The Foristall Conpany was a partnership ccnposed of John S. Borven,

Thqnas M. Foristall, Ile1en M. Foristall, John J. Foristall, Llmn E. Foristall

and Norbert. L. Foglietta during 1965, 1966 and L967. The partnership agresTent

provided ttrat tlre partnership business was to be carried on at 420 Le>dngton

Avenue, Ner,r York, Nerur York, and at 662 Jones Road, River Vale, Nev Jersey. The

Nerv Jersey address was the hcne of John S. Bcffen, one of tlre pa:tners. The

ccnpanyrs stationerlz did not list the Nanr Jersey address. fts office enployees

and its books riere located solely in the Nerrr York office. There rnere no signrs

at the Ne5,,7 Jersey address to indicate that it was a partnership office. The

Foristall Congarry was listed in the Bergen Courrty telephone directory at ttre

River Vale, Neur Jersey, address. Sone nail addressed to it was received at

said address.

6. T'he Foristall Conpany was engaged in tte business of financial pulclic

relations during L965, 1966 ard L967. It prepared anrn:al reSrorts, press releases,

stockhtolders' ccrnru:nications, interirn reSnrts, speeches, press ocnferences and

other pubticity for its cor;nrate clients. It generally dctained its clients

frcrn references frqn ottrer clients or investnent bankers. Eactr partner had

certain clients tJ:at he or she servised. The clients r,rere located throughout

tlre United States. ftie partners generally went to ttre clients' offies when

personal contacts were necessarT. the clients rarely cane to the partnership

office in Nerv York City, or to ttre hcnes of ttre parEners.

7. Petitioners John S. Bopen and Doris W. Bcmen resided aE 662 Jones

Road, River Vale, Ne$t Jersey, dr:ring L965, L966 afi L967. Petitioner John S.

Bcr^len rnaintajned one roqn in his hcne as an office. Ttre office was equipped

witlt a desk, filing cabinets, a typer,rriter, an adding rnachine, a telephone, a

dictaphone and reference books. He spent one day a veek, as well as evenings

and weekends, in said office. I{e did his creative r,rork, suctr as preparing
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corporate reports and cqnru.rnications in his trqre office. Itre was the financial

IIlElrlEIger for ttre parbnership and did investnent analysis for it at his hcne. He

was unable to do the creative work jn ttre Neur York City office becar:.se of the

noise. Petitioner John S. Bou€n was lnid a nonttrly allcrvance by The Foristall

Conpanlz for a rocrn used bD/ hiJn in his Nar Jersey hone.

8. Petitioners Llmn E. Foristall and l4aa:y L. Foristall resided at 1079

Hunter Avenue, Pelham lfanor, Nen^r York, during 1965, 1966 and L967. petj-tioner

Llmn E. Foristall maintained one room in his hcne as an office. The office was

equipeed w"ith a desk, a telephone, a tygnr,vriter and reference books. IIe

worked in his office at hcne each evening drlring the rcek for several hours,

and on vieekends for three or four hor.rs. He did tris creative r^riting and

research at hcne. Itre was unable to do ttris work in the Nerar York City office

because it was t.oo noisy and becar:se the heat i:r the building was turned off

after 5:00 P.M. during the week, and also on weekends. He was paid a ronthly

allqrance by ttre cCInpany for a rosn he used in his trcne.

9. tretitioners fhsnas M. Fori-stall and llelen M. Foristall resided in a

five-roqn apartnent located at 167 Center Street, Nqrr Rochelle, Nerr York,

during L965, 1966 and L967 . Ivlr. Forist-all rnaintained one room in ttre atr)al:fient

as an offie. Ttre office was equipped wittr a telephone, a typorriter, a dictating

rnachine and reference rnaterials. He r,'rote and edited pa::tnership mterial

including a nsusletter entitled, Investor Relations Ne^/sletter. IIe did all of

his work for ttre partnersnip at hcne. H,e was tlrable to ocne into ttre Nqr york

office to do his work because of an erphysenn ocndition.

10. It was stitrxrlated at ttre forrnal hearing that. petitioners John ,1.

Foristall and Carollzn S. Foristall would be bor:nd for 1965, 1966 and Lg67 W

whatever decision the State Ta< Conrnission reached, with referen€ to ttte other

trntitioners, on tfle issr:e of disallcnranoe of the oost of rnainter:ining offices at

hcne, in view of ttre ncnrinat anntrnt involved.
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11. Petitioners Nor:tcert L. Foglietta and I'Iargaret A. Foglietta resided

at 50 Souttt Drive, East Bnrnsw"id<, Ner^r Jersey, during L965, 1966 and 1967.

Petitioner Norbert L. Foglietta rnaintained one room in his hcne as an office.

fhe office vras equipped with a desl<, fifing cabinets, bookcases, a typorriter,

a telephone and a calculating machine. Itre spent an average of tr,vo days a hieek,

two or three nights a ureel< and occasional vleekends, r,rcrking on partnerstrip

bwiness in said hone office. H,e did creative raprk in this office such as

nrriting corporate reports, press releases and speectres. He was paid a rmnthly

allcnrance by ttre coryany for his use of a room in his tsre.

12. Ttre State of Ns^r Jersey enaebed an unincorporated business ta<,

effective Jtrne 17, L966. Ttre Foristall Conpany did rpt file Nsrr Jensey r:nin-

ocrSnrated br:siness ta< returns pursuant to said statute.

13. The Foristall Conpany also engaged in the purctrase and sale of

securities during L965, 1966 and L967. Capital gains resulting frcm said

transactions \,€re divided egually anpng ttre partners. the investnents raere

managed by one of tlre parbners and were made in the nane of ttre partnersfrip.

Wittr reference to these secr:rity transactions, the trnr:bnership acted as a

principal and not as a onduit for the pa:tners.

cchlclusroD{s oF r,At{

A. That petitioner Ttre Foristall Conpany did not maintain a regrular

place of business outside Nsnr York State during 1965, 1966 and L967i tterefore,

all of its brrsiness inocne for r:nincorgnrated business ta>< puryoses nnrst be

allocated to l{eir^l York State, jn accordance rrith ttre neaning and intent of

section 707 (a) of the Ta< Law.

B. That since petitioner Ttre Foristall Coqpany did not hanre a regrular

place of btsiness outside titrerur York State dr.ring 1965, 1966 and L967, all of ttre

partnership inccne received by tlre nonresident partners during said period, for

personal incsre ta< pr:rlnses, nust be allocated to Ns.r York State, in accordane
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ttre neaning and intent of sections 632 and 637 of ttre Ta< Lavr.

C. That ttre capital gains on ttre purchase and sale of securities Lryr

petitioner Ttre Foristall Conparry constituted br.rsiness inccne of the parEner-

ship. Ttre inone was subject to the r:nincor5nrated business ta< sinae it

resulted frcnr tlre u.se of assets connected wittr the parenership br:siness, ard

was not reoeived solely by reason of the pr:rctrase and sale of properQz for its

ourn accorrnt, in accordance wittr the neaning and intent of section 703 (d) of the

Tax Larar.

D. That ttre oq)enses deducted tryr petitioner The Foristall Conpany in

corrnection wittr work done at hcne by its pa::tners onstituted ordinarlz and

necessarlr business er,lpenses; therefore, petitioner is properly entitled to a

deduction for said expenses.

E. That the Sntitions of Ttre Foristall Ccnparry and its partners are

grranted to ttre extent of allcndng a deduction for e>penses of $789.00 for 1965,

$I,789.56 for 1966 and $I,930.00 for L967i that ttre additional r:nincorSnrated

business ta< due from Ttre Foristall Conpany for said years is reduced frcrn

$I,919.28 to $1,703.11, togettrer wittr suctr interest as nay be larfully due;

that tlre additional personal inoone ta< dr-re frcrn petitioners Ttronas M. Foristall

and llelen M. Foristall for said years is redrrced frqn $107.16 to $7.76, together

wi.ttr suctt interest as nay be lawfully due; that ttre additional personal inocne

tax due from peti-Lioners John J. Foristall and Carollm S. Foristall for said

years is reduced frcm $33.40 to $2.39, together wittr suctr interest as rmy be

lawfully dr:e; that the additional personal inccne tax due fron petitioners

John S. Bouen and Doris W. Bou,en for said years is reduoed frqn $784.85 to

$729.83, togettrer witJl srrctr interest as nay b larrfully due; that tlre additional

personal inone ta< dr:e fron petitioner Llmn E. Foristall for 1965 is reduced

from $10.52 to $3.58, together r,rittr suctr interest as nEry be la\^rfuI1y dr:e; that
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additional personal inccne ta< dr:e frcnr petitioners Lynn E. Foristall and

Mary L. Foristall for 1966 and 1967 is reduced fron $44.71 to $15.22, togettrer

wittr suctr interest as IIrEry be lawfirlly due; ttrat ttre additional personal inccne

tax dr:e from petitioners Norberb. L. Foglietta and Margaret A. Foglietta for

said years is reduced from $484.98 to $434.83, together witlr suclr jrrterest as

Irtay be 1awfully dr:e; tkrat the Inoone Tax Bureau is ordered to nodifiz ttre

notices of deficiency issued on Marctr L6t L970 to petitionersi and that, e><oept

as so granted, tte petitions are in all other respecbs denied.

DAtrED: Albany, Nerar York

itov I p7e


