
STATE OF NEW YORK
STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

Paul M. & Jean U. Foster

AFFIDAVIT OF MAII.ING

for Redeterminat ion of a

of a DeterminaLion or a

Personal Income Tax

under Art ic le 22 of Lhe

for  the  Year  !972.

Defic iency or a

Refund of

Tax Law

Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th  day  o f  August ,  L979,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Paul M. & Jean U. Foster,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Pau l  M.  &  Jean U.  Fos ter
1 0 7 0 1  D e n e a l e  P I .
Fair fax, VA 22030

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

17tb  day

before me

of August

this

7 9 7 9 .



STATE OF NEW YORK
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TAX APPEALS BUREAU

ALBANY, NEVU YORK 12227

STATE TAX COMMISSION
JAMES H. TUTLY JR., PRESIDENT

I"IIITON KOERNER
THOMAS H. IYNCH

JOHN J. SOIIECITO
DIRECTOR

Telephone: (518) 457-I723

August 17, L979

Pau l  M.  &  Jean U.  Fos ter
10701 Denea le  P l -
Fairfax, VA 22A30

D e a r  M r .  &  M r s .  F o s t e r :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative }eve].
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty 

- for

rep Iy .

S incere ly ,

Pet i t ioner t  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of

o f

PAUL M. FOSTER and

for Redetermination of
for Refund of Personal
Art icle 22 of the Tax
L972 .

the Pet i t ion

JEAN U. FOSTER

a Def ic iency or
Income Tax under

Law for the Year

DECISION

Pet i t i one rs ,  Pau l  M .  Fos te r  and  Jean  U .  Fos te r ,  L070 I  Denea le

Place,  Fai r fax,  V i rg in ia  22030,  f i led a pet i t ion for  redeterminat ion

of  a  def ic iency or  for  re fund of  personal  inoome tax under  Ar t ic le  22

o f  t he  Tax  Law fo r  t he  yea r  L972  (F i l e  No .  12081) .

A small claims hearing was held before Hary Huebsch, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade

Cen te r ,  New York ,  New York r  o r r  Ap r i l  20 ,  L978  a t  10 :45  A .M.  Pe t i -

t ioner  Paul  M.  Foster  appeared pro se and for  h is  wi fe ,  pet i t ioner

Jean U.  Foster .  The Income Tax Bureau appeared by Peter  Crot ty ,  Esq.

(Abraham Schwartz ,  Esq. ,  o f  counsel ) .

ISSUES

I .  Wtrether petit ioner

wage income on the basis of

f f .  Whether  pet i t ioner

business expenses.

Paul  M.  Foster  proper ly

days worked within and

Paul  M.  Foster  proper ly

a l located h is

without New York.

a l located h is
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FINDINGS OF FACT

1.  Pet i t ioners,  Paul  M.  Foster  and Jean U.  Foster ,  t imely

fi led a New York State income tax nonresident return for L972, on

which petit ioner Paul M. Foster al located his wage income on the

basis of days worked within and without New York State on Schedule A-1,

(Al locat ion of  Wage and Salary Income to New York State) .  He a lso

al located h is  bus iness expenses on the same basis .

2. The Income Tax Bureau contended that Paul M. Foster

per formed serv ices as an employee for  the f i rs t  n ine months of  L972,

and that he then became a partner in the same firm for the last

three months of said year. I t  recomputed the amount of his wage

income on the basis of days worked within and without New York

State during the nine-month period and reduced the business expenses

which were incurred during the entire year to 9/I2 of the amount

claimed. It  then al located this remaj-ning amount as i t  had al located

the wages.  I t  d isa l lowed business expenses incurred by pet i t ioner

Paul M. Foster during the last three months of said year. On

Apr i l  11,  L975,  the Income Tax Bureau issued a Not ice of  Def ic iency

to  pe t i t i one rs '  f o r  $869 .30  i n  pe rsona l  i ncome tax ,  p lus  $L29 .67

in in terest ,  for  a  to ta l  o f  $998.97.  The Income Tax Bureau made

other adjustments to petit ionerst tax return which were conceded to

and wtrich are not at issue.

3. Paul M. Foster performed services as an ernployee during the

first nine months of L972. I le worked a total of 1-73 days in the nine-

month period, of which 23 were worked outside New York State and 150
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were worked in  New York State.  He was paid wages of  $401000.45 dur ing

the nine-month period.

4.  Mr.  Foster  was made a par tner  of  the f i rm on October  l ,  Lg72.

IIe performed the same services, held the same title and worked in the

same off ice as he had previously as an employee. As a partner, he

was compensated by monthly cash distr ibutions and by a share of the

profi ts which were paid to him quarterly. He comectly excluded from

his Federal and New York State tax returns, the partnership income

received dur ing the last  three months of  L972,  s ince the par tnership 's

f isca l  year  ended in  L973.  Pet i t ioner  earned approx imate ly  $56r000.00

from the partnership during its f iscal year which ended in L973 and

of  th is  amount ,  approx imate ly  $I2,000.00 was repor table by h im in  L973

as New York source income, based on the source of ttre partnership

income.

5 .  Dur ing  L972  pe t i t i one r  Pau l  M .  Fos te r  expended  $8 ,734 .2 I  f o r

business purposes.  I te  expended $5,9A2.34 dur ing the f i rs t  n ine months

and $2,83L.87 dur i -ng the last  three months of  sa id year .

6. Petitioner contended that he had one period of emplol.rnent

dur ing 1972 and,  therefore,  h is  repor table income ($40r000.45)  was

allocable over the entire year. Also, since partnerstr ip income was

not reportable in L972, the last three months of said year $rere

considered days worked without New York State. Petit ioner contended

furt lrer thatr ds a cash-basis taxpayer, al l  business expenses were

deductible in L972 (when they $rere incurred) and that they should be

subject to the same allocation as was his reportable income.
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CONCLUSIONS OF LAW

A. That petit ioner Paul M. Foster had two separate and dist inct

periods of employment during 1972 in which he derived income. One

period was for nine months when he performed services as an employee,

and the other period was for three. months when he performed services

as a partner. The method of accounting for his income for New York

state personal income tax purposes l iras different for each period' As

a result,  the Income Tax Bureau correctly determined petit ioner's

wage income on the basis of days worked within and wlthout New York

State during the nj-ne-month period, in accordance with the meaning and

intent  o f  sect ion 632(c)  o f  the Tax Law and 2Q NYCRR 131-16.

B. That the Income Tax Bureau correctly computed petit ionerrs

business expense for the f irst nine months of l-972 by al locating said

business expense on the same basis as his wages, in accordance with

the meaning. and intent of section 632(c) of the Tax Law and 20 NYCRR

131 .16 .

C. That the business expense adjustment for ttre last three months

of 1972 was determinable, in the absence of other indicia, and should

be al located on the same basis as the income to which it  pertained.

Since the income referred to was partnership income and since the

portion derived from New York sources was known, the amount of the

expense  ad jus tmen t  a l l owab le  to  pe t i t i one r  i s  $ I2 ,000 .00 /$56 ,000 .00  x

$2 ,83 I .87 ,  wh ich  equa ls  $606 .83 .  Such  a  compu ta t i on  i s  i n  acco rdance

with the meaning and i.ntent of section 632 (c) of the Tax Law and

20  NYCRR 131 .10 .
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D.  That  the pet i t ion of  PauI  M.  Foster  and Jean U.  Foster

is granted to the extent that the expense adjustment for 1972 is

i nc reased  f rom $5 , I17 .54  to  $5 ,724 .37 i  t ha t  t he  Income Tax  Bureau

is  hereby d i rected to  so modi fy  the Not ice of  Def ic iency issued

Apr i l  11 ,  L975 ;  and  tha t ,  excep t  as  so  g ran ted ,  t he  pe t i t i on  i s  i n

a l l  o ther  respects  denied.

DATED: Albany, New York
i l l n  - rHUi,  17 1g7g

COMMISSION


