
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Gary L. & Marie R. Johnson

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 1969-L971.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

8th day of August,  1979, he served the within Not ice of Decision by cert i f ied

mai l  upon Charles Becker the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Charles Becker
P . O .  B o x  1 1 8 5
For t  Lee,  NJ  A7024

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That.  deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

I
\ i

8th day of  August ,  L979.
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Sworn to before me this

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

I
I
l l t \.,



JAMES H. TUttY JR., PRESIDENT
MIITON KOERNER
THOMAS H. TYNCH

JOH}I J. SOLIECITO
DIRECTOR

Telephone: (518) 457-7723

August 8, 1979

Gary L. & Marie R. Johnson
95 Beach Rd.
Massapequa,  NY 11758

Dear  Mr .  &  Mrs .  Johnson:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 12221. Said inqui-r ies wiI I  be referred to the proper authori ty for
rep Iy .

S incere ly ,

cc :  Pet i t ioner ts  Representa t ive
Charles Becker
P . 0 .  B o x  1 1 8 5
Fort Lee, NJ 07024
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMfSSION

In  the Mat ter  of  the Pet i t ion

o f

GARY l. JOHNSON and I4ARfE R. JOHNSON

for  Redeterminat j -on of  a Def ic iency
or  for  Refund of  Personal  fncome
Tax under Article 22 of the Tax Law
for  the Years 1969,  1970 and L97I .

DECISION

Peti t ioners, Gary L. Johnson and Marie R. Johnson, 95 Beach Road,

Massapequa, New York I I75B, f i led a pet i t ion for redeterminat ion of a

deficiency or for refund of personal income tax under Article 22 of the Tax

Law fo r  the  years  1969,1 ! /o  and 1971 (F i1e  No.  I3 " t9 ) .

A small cl-aims hearing was held before Harry Huebsch, Hearing Officert

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on May L6, I97B at 1:15 P.M. Pet i t ioners appeared pro se. The

Income Tax Bureau appeared by Peter Crotty,  Esq. (nobert  Fel ix,  Esq. '  of

c o u n s e l ) .

ISSUE

I. Vihether petiti-oner Gary L. Johnson could properly exclude from

taxable income the amounts which he received from his employer for living

expenses while working in Albany, New York, and whether he was entitled to

ded"uctions for ]iving and travel expenses which he incurred during 1969, I97O

and 1971.
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FINDINGS OF FACT

1. Pet i t ioners, Gary L. Johnson and Marie R. Johnson, t imely f i led

New York State personal income tax returns for L969, L97O and I97I, on which

they failed to report supplemental living expense allowances received by

pet i t ioner Gary L. Johnson from his employer.

2. The Income Tax Bureau issued a Statement of Audit Changes against

petitioners. This was done on the grounds that unreported reimbursernents for

travel and l iv ing expenses received by pet i t ioner Gary L. Johnson from his

employer constituted taxable income, and that the expenses incurred by him

while working in Albany, New York, were nondeductible, since Albany was

considered his tax home for personal income tax purposes. Accordinglyt

the Income Tax Bureau issued a Not ice of Def ic iency to pet i t ioners on

February 26, L973 for 1969,1970 and I97I in the amount of $974.84 in personal

- ^  - O  ^  * 1income tax, plus f iL3O.36 in interest,  for a total-  of  $l- , IOr.22.

3. Pet i t ioners mai-ntained a permanent 'p lace of abode in Hicksvi l le '

New York. During the years at issue, pet i t ioner Gary L. Johnson worked in

Albany during the week arrd returned to his Hicksville home on the weekend.

There was no definite duration for the Albany work assignment. It was

expected to last for two yearsl  however,  due to delays, the durat ion of the

work assignment was extended.

4. Whi le working in Albany, pet i t ioner Gary L. Johnson was provided with

a supplemental living expense allowance in equal weekly amounts by his employer.

He rece ived $6  JB7.oo  dur ing  L969,  f i t ,55o .OO dur ing  I97o and $1 ,845.00  in  L97I .

These amounts were not included in his wage and tax statements. He did not

cl-ai-m deductions for the expenses he incurred on his New York State personal

income tax returns. He contended that the 1i-ving expense allowance was used

for travel,  meals and lodging.
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CONCLUSIONS OF LA.!'j

A. That pet i t ioner Gary L. Johnsonrs employment in Albany, New York,

during 1969, 1970 and 1971 was for an indeterminate duration, rather than

temporary in nature and cannot be characterized as ttaway from home,tt in

accordance with the meaning and intent of  sect ion t6Z(a) (2) of  the Internal

Revenue Code; therefore, he could not properly exclude from taxable income

the amounts which he received from his employer as living expenses, nor could

he deduct the expenses incurred for t ravel,  meals and lodging since these were

personal expenses and, therefore, nondeduct ible.

B. That the pet i t ion of Gary L. Johnson and Marie R. Johnson is denied

and the Not ice of Def ic iency issued February 26, L97t is sustained, together

with such additional interest as may be l-awfully owing.

DATED: Albany, New York
August 8, 1979

SIONER

CO}fl4ISSIONER


