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In the MatLer of the Pet i t ion
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James A. & R. Judv Kel ler

Atr'FIDAVIT OF MAIIING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of LL.e

fo r  the  Year  1973.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon James A. & R. Judy Kel ler,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

James A.  &  R.  Judy  Ke l le r
2 Timothy Ct.
Monsey, NY LA952

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Swo-in to- before

;  1979 .



STATE OF NEW YORK
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ALBANY, NETV YORK 12227

STATE TAX COMMISSION
JAIIES H. TUttY JR., PRESIDENT

MIITON KOERNER
THOMAS H. TYNCH

JOHN J. SOTTECITO
DIRECTOR

Telephone: (518) 457-L723

September 28, 1979

James A. & R. Judy Kelter
2 Tirnothy Ct.
Monsey, NY 10952

Dear  Mr .  &  Mrs .  Ke l le r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi t  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Departnent of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Sincerely,

Pet i t ioner '  s Representat ive

Taxing Bureau' s Representative

('i'il"*



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JAMES A. KELLER ANd R. JUDY KELLER

for Redetermination of a Deficiency
or for Refund of Personal fncome Tax
under Art icle 22 of the Tax Law for
the  Year  L973 .

DECISION

Pet i t ioners,  James A.  Kel ler  and R.  Judy Kel }er ,  2  T imothy

Court ,  Monsey,  New York 10952,  f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal income tax under Art icle

22  o f  t he  Tax  Law fo r  t he  yea r  L973  (F i l e  No .  12158) .

A small claims hearing was held before Harry Huebsch, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade

Cen te r ,  New York ,  New York r  o1 r  Oc tobe r  25 ,  1978  a t  9 : I5  A .M.  Pe t i -

t ioner R. Judy Keller appeared pro se and for her husband, petit ioner

James A. Keller. The Income Tax Bureau appeared by Peter Crotty,

Esq .  (w i l l i am Fox ,  Esq . ,  o f  counse l )  .

ISSUES

I .  Whether  pet i t ioners proper ly  deducted a casual ty  loss

which resulted from the theft of a television set from their home

dur ing  1973 .

II.  Whether the statute of l imitations has expired because the

Income Tax Bureau al legedly fai led to vigorously pursue the case to

a speedy conclus ion.

I I I .  Whether  Ar t ic le  22 of  the Tax Law is  unconst i tu t ional  wi th

respect to i ts conformity to section 165 of the Internal Revenue

Code .
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FINDINGS OF FACT

1.  Pet i t ioners,  James A.  and R.  Judy Kel ler ,  t imely  f i led a

New York State Combined Income Tax Return for 1973r on which they

claimed a casualty loss deduction for the value of a television set

which was stolen from their home.

2.  The Income Tax Bureau d isa l lowed the casual ty  loss,  on the

grounds that petit ioners fai led to apply for reimbursement from

their insurance company. Accordingly, the bureau issued a Notice of

De f i c i ency  aga ins t  t hem fo r  1973  on  Sep tember  29 ,  L975 ,  f o r  $32 .04

in personal  income tax,  p lus $3.50 in  in terest ,  for  a  to ta l  due of

$35 .  s4 .

3. The Income Tax Bureau made other adjustments to petit ionerst

tax return. I t  also changed their f i l ing status from separate to

the more benef ic ia l  jo in t  s tatus,  s ince th is  would produce the

Iowest tax. Petit ioners conceded the correctness of the other

adjustments and the change in  f i l ing s tatus.

4.  A newly-purchased te lev is ion set  wi th  a va lue of  $290.33

was sto len f rom pet i t ioners '  home on September 5,  1973.  The loss of

the te lev is ion set  was covered by insurance.  Pet i t ioners d id not

submit a claim for the loss to their insurance carrier unti l  late

L974 or  ear ly  L975.  On January 25,  L975,  the insurance carr ier

rejected the claim on the grounds that petit ioners' claim was not

t imely  f i led under  the prov is ion of  the i r  po l icy .

5. Petit ioners contended that the Income Tax Bureau did not

actively pursue this matter from the date of the Notice of Defici-ency;

therefore, they argued that the statute of l imitations had expired.

6. Peti-t ioners contended that the Income Tax Bureau's treatment

of  insured and uninsured taxpayers is  inconsis tent  and,  therefore,
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is  unconst i tut ional .

CONCLUSIONS OF LAW

A. That  pet i t ioners '  James A.  and R.  Judy Kel ler ,  d id  not

properly deduct the loss which resulted from the theft of a tele-

v is ion set .  The Income Tax Bureau proper ly  d isa l lowed said loss for

1973,  in  accordance wi th  the meaning and in tent  o f  sect ion 165 of

the In ternal  Revenue Code.  Broder ick v .  Anderson 38-1 USTC Par .

9263 ,  23  F .  Supp .  488 ;  James  Ha l l i s  and  Juan i ta  Ha l1 i s  v .  Commiss ione r r

T .C .  Memo  1978 -450 .

B.  That  the Not ice of  Def ic iency was issued wi th in  the three

years required by the statut.e of l imitations (section 683 of the Tax

l,aw). There is no section of the Tax Law which sets l imitations on

processing t ime between the date of the issuance of the Notice of

Deficiency and the schedulj-ng of a hearing by the State Tax Commission.

C.  That  the const i tu t ional i ty  o f  the laws of  the State of  New

York are presumed at the administrative level of and by the State

Tax Commiss ion.  There is  no jur isd ic t ion at  the admin is t rat ive

level  to  dec lare such laws unconst i tu t ional ;  therefore '  i t  must  be

presumed that Art icle 22 as i t .  is applied in conformity with section

165 of the Internal Revenue Code, is constitut ional to the extent

that i t  relates to the imposit ion of an income tax l iabi l i ty on

pet i t ioners.

D.  That  the pet i t ion of  James A.  and R.

and the Notice of Deficiency issued September

together with such addit ional interest as may

DATED: Albany, New York ilPATE TAX

Judy Keller

29 ,  L975  i s

be lawful ly

COMMISSION

is denied

susta ined,

sEP 2 B te79
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