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STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Joseph P. & Patr ic ia Kennedy

AT'FIDAVIT OF MAIIING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of the

for the Year 1.972.

Defic iency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 1979, he served the within not ice of Decision by cert i f ied

mai l  upon Joseph P. & Patr ic ia Kennedy, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Joseph P. & Patricia Kennedy
143 Huntleigh Circle
Buf fa l -o,  NY 14226

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said the pet i t ioner

and that the address set forth on said wrapper known add

pet i t ioner

Sworn to before me this

26th day of November, 1979

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is

is  the  las t

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Joseph P. & Patr ic ia Kennedy

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Year 1972.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of Novenber,  7979, he served the within not ice of Decision by cert i f ied

mai l  upon Raymond A. Mercer the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

Ltrapper addressed as fol lows:

Mr. Raymond A. Mercer
R .  A .  M e r c e r  &  C o .
3e4 El l icot t  Sguare Bldg.
Buffalo, NY 14203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ione

Sworn to before me this

26th day of November, 7979.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Joseph P. & Patr ic ia Kennedy

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1973.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th d'ay of November, L979, he served the within not ice of Decision by cert i f ied

mai l  upon Joseph P. & Patr ic ia Kennedy, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Joseph p.  & patr ic ia Kennedy
143 Huntleigh Circl_e
Buffalo,  NY 14226

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

26 th  day  o f  November ,  t979.

properly addressed wrapper in a

exclusive care and cuslodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

*.r,*,u,- l/ry"W
(/



STATE OF NEI,J YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Joseph P. & Patr ic ia Kennedy

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Personal- Income Tax

under Article 22 of t}.e

fo r  the  Year  1973.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 7979, he served the within not ice of Decision by cert i f ied

mai l  upon Raymond A. Mercer the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Raymond A. Mercer
R.  A .  Mercer  &  Co.
384 El l icot t  Square Bui ld ing
Buffal-o, NY L4203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent furLher says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive

Sworn to before me this

26th day of November, 7979.

the  pe t i t ioner .

"""--".*.-



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 7979

Joseph P.  & Patr ic ia
143 Huntleigh Circle
Buffalo, NY 14226

Kennedy

Dear  Mr .  &  Mrs .  Kennedy:

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the SLate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Raymond A. Mercer
R .  A .  M e r c e r  &  C o .
384 E l l i co t t  Square  BIdg .
Buffalo, NY 74203
Taxing Bureau's Representat ive



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

JOSEPH P. KENNEDY and PATRICIA KENNEDY

for Redeterminat ion of Def ic i_encies or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the years
7972 and 1973.

DECISION

Peti t ioners, Joseph P. and Patr ic ia Kennedy, 143 Hunt leigh Circle,  Buffalo,

New York 14226, f i led a pet i t ion for redetermi-nat ion of def ic iencies or for

refund of personal income tax under Art ic le 22 of the Tax Law for the vears

7972 and 1973 (Fi le Nos .  14497 and 15824).

A smal l  c laims hearing was held before CarI  P. Wright,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Genesee Bui lding, One West Genesee

Street,  Buffalo,  New York, on ApriJ- 26, 1979 at 9:15 A.M. Pet. i t ioner Joseph P.

Kennedy appeared with Raymond A. Mercer, CPA. The Income Tax Bureau appeared

by  Peter  Cro t ty ,  Esq.  (Pat r i c ia  L .  Brumbaugh,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner Joseph P. Kennedy changed his domici le and residence

from New York State to Canada during the period September 1, 1972 to Apri l  12,

1 9 7 3 .

FINDINGS OF FACT

1 .

1972 New

New York

2 .

f o r  1 9 7 3 .

Pet i t ioners, Joseph P. Kennedy and Patr ic ia Kennedy, f i led a joint

York State Resident Income Tax Return on which they subtracted as a

s ta te  mod i f i ca t ion ,  wages earned in  canada in  the  amount  o f  $12r820.00 .

Pet i t ioner Joseph P. Kennedy f i led marr ied-f i l ing separate returns

He filed a New York State Nonresident Income Tax Return for the
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period January 1, 1973 to Apri l  11, 1973 and a resident return for the remainder

of that year.

3. 0n July 24, 1973, the fncome Tax Bureau issued a Statement of Audit

Changes aga ins t  Joseph P.  and Pat r i c ia  Kennedy fo r  1972.  0n  October  28 ,1975,

the Bureau issued a Statement of Audit  Changes against Joseph P. Kennedy for

1973. The statements of audit  changes held that the pet i t ioners were domici led

in New York State and therefore taxable as residents on al l  income wherever

earned. A Not ice of Def ic iency for 1972 was issued on January 26r 1976 in the

amount  o f  $1  1882.51  persona l  income tax ,  p lus  $364.01  in te res t ,  less  $143.81

overpayment  shown on re tu rn ,  fo r  a  to ta l  sum o f  $21107.71 .  0n  June 28 ,  1976,

a  Not ice  o f  Def ic iency  was issued fo r  1973 in  the  amount  o f  $11588.35  persona l

income tax, plus interest of  $189.711 less overpayment shown on return of

$ 4 3 9 . 9 7 ,  f o r  a  t o t a l  d u e  o f  9 1 , 3 3 8 . 0 9 .

4. Pr ior to September 1972, pet i t ioners h'ere domici l iar ies of New York

Stat 'e.  0n September 1, 7972, pet i t ioner Joseph P. Kennedy accepted a management

posit ion with a new employer located in Torontor Ontar io,  Canada. This was

after he voluntar i ly terminated his execut ive posit ion with a New York State

employer for whom he had worked nineteen years.

5. Pet i t ioner Joseph P. Kennedy took some of his personal belongings and

moved into a furnished six month sublet apartment in Canada. He continued to

contr ibute to the support  of  his family and visi ted them on weekends. Mr. Kennedy's

stated intention was to move the family to Canada in June or July of 1973

after the chi ldren completed the school year.  The pet i t ioners then made

inquir ies with moving companies. They also made inquir ies at the Canadian

consulate as to the requirements and procedures of imnigrat ing to Canada.

Other preparatory steps were taken such as looking at avai lable real estate in

canada and medical requirements that would be needed for the family.
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6. An employment agreement was in the process of being drawn up between

Mr. Kennedy and his Canadian employer,  however,  this agreement was never

executed. fn Apri l  1973, for business reasons, the pet i t i -oner terminated his

employment i-n Canada and returned to his home in New York. On returning, he

worked as a consultant to his previous New York employer in the sett ing up of

an automobi le leasing operat ion.

7. During the years in quest ion, the pet i t ioner 's wife and family cont inued

to maintain and reside in their  New York residence. The pet i t ioners did not

l ist  their  New York home for sale with a realtor,  but t r ied to sel I  the house

on their  own.

CONCLUSIONS 0F lAI,rI

A. That a domici le,  once establ ished, cont inues unt i l  the person in

quest ion moves to a new locat ion with the bona f ide intent ion of making his

f ixed and permanent home there [20 NYCRR I02.2(d)(2)]  even though such person

m a V l a t s o m e f u t u r e t i m e , s e e k a h o m e e 1 s e w h e r e ( @ ' 3 9

NyS2d 922).  The quest ion of what place shal l  be considered the domici le of a

party is one of fact rather than of law (Pignatel l i  v.  Pignatel l i ,  8 NYS2d

10). Evidence to establ ish required intent ion to effect a change in domici le

musL be clear and convincing. The presumption against a foreign dornici le is

stronger than the general  presumption against a change of domici le.  Less

evidence is required to establ ish a change of domici le from one state to

another than from one nat ion to another (Matter of  Newcomb, 792 NY 238; Matter of

Bodf ish  v .  Ga l lman,  50  AD2d 457) .  That  pe t i t ioners  have fa i led  to  es tab l i sh

by a preponderance of evidence that pet i t ioner Joseph P. Kennedy changed his

domici le from New York State to Canada. Prior to returning to New York, his

acts might be found to be preparatory to the establ ishrnent of a new domici le,

but never completed.
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B. That pet i t ioner Joseph P. Kennedy was a resident of New York State

during 1972 and 1973 within the meaning and intent of  sect ion 605(a)(1) of the

Tax Law. He was domici led in and spent more than thir ty days in New York

State during the years at issue.

C. That the pet i t ions of Joseph P. and Patr ic ia Kennedy are denied and

the not ices of def ic iency issued January 26, 1976 and June 28, 7976 are sustained,

together with such addit ionar interest as may be lawfur ly owing.

DATED: Albany, New York

NOv 2 6 prg
COMI"IISSION


