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STATE TAX COMMISSION

In the Matter

John E. Kucera

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of the

for  the  Year  1972.

o f

o f

the Pet i t ion

AFFIDAVIT OF MAITING

Deficiency

Refund of

Tax Law

or  a  Rev is ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied rnai l  upon John E. Kucera, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid hrrapper addressed as

fo l lows:

John E. Kucera
Cedar  c l i f f  Rd .
Rivers ide,  CT

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

/'4

Sworn t<ii, before /me 1 S
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In the Matter

John E. Kucera

for Redeterminat ion of a

of a Determination or a

Personal Income Tax

under Art ic le 22 of the

for the Year 7972.

the Petition

Defic iency or a Revision

Refund of

Tax law

AFFIDAVIT OF MAITING

o f

o f

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departrnent of Taxation and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon John J. Flynn the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr. John J. Flynn
A1ter ,  LeFevre ,  Raphae l ,  Loury  &  Gou ld ,  p .C.
5 3 0  F i f t h  A v e .
New York,  NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

't" 
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Septemb/r , 7979.



STATE OF NEIV YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY,  NEW YORK 1 "227

STATE TAX COMMISSION
JAMES H. TULIY JR., PRESIDENT

MTTON KOERNER
THOUAS TI. TYNCH

JOHN J. SOTTECITO
DIRECTOR

Telephone: (518) 457*1723

September 28, 7979

John E. Kucera
Cedar  C l i f f  Rd.
Riverside, CT

Dear Mr. Kucera:

Please take not ice of the Decision of the St.ate Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court. to review
an adverse decision by the State Tax Comnission can only be institut.ed under
Article 78 of the Civil Practice traws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund a]lowed in
accordance with this decision may be addressed to the Deputy Conmissioner and
Counsel to the New York State Departnent of Taxation and Fiaance, Albany, New
York 72227. Said inquiries will be referred t.o the proper authority for
reply.

Sincerely,

Z2'Zt6//z uzz2r'-

Peti t ionert  s Representat ive
John J. Flynn
Alter,  leFevre, Raphael,  Loury & Gould,
530 Fif th Ave.
New York, NY 10036
Taxing Bureau' s Representat ive



STAf,E OF NET{ YORK

STAf,E TA)( CCI,D,IISSICN

In the Matter of the Petition

of

,JOHN E. KUCERA

For Redetermination of a Deficienqg or for
Refund. of Personal Incqre Tax r:nder ArEicIe
22 of tlre Tax Law for ttre Year L972.

DECISICN

Petitioner, John E. Kucera, Cedar Cliff Road, Riverside, Connecticut,

filed a petition for redetermination of a deficienqf or for refurrd of personal

incone ta>< under Article 22 of ttre Ta< Laur for t}te year 1972 (File No. I2L84).

A forrnal hearing was held before Ceorge Murphy, Ilearing Officer, at the

offices of tlre State Tax Conmission, T\nio lrlorld Trade Center, No'r York, Ns,r York,

on Febnrarlr 9, L977 at 2:45 P.M. Petitioner atr4nared bry Alter, Lefevre, Raphael'

Lorl'tL-y and C;ould, PC (John J. Flynn, III, Esq., of cor:nsel) . The Inoone Tax

Brrreau aptrnared by Peter Crottlz, Esq. (Ir:win blryl, Esq., of cor-rrsel).

ISSUE

lihetkrer the contriJcutions, interest, dividends, and appreciation included

i.r: tlrc lurp-sr-rn distrj-bution whictr was nrade to ttre nonresident petitioner in

L972| frcrn a noncontrjJrutory pension and profit sharing p1an, is subject to Ned

York State 5:ersonal incone tax.

FNiIDINC.S OF FACT

1. Petitioner, John E. Kucera, was enplqged in ttre Nenr York City offices

of Ted Bates and Co., Inc. , frcm March 31, L957 to March 3L, L972. On March 31,

LgTL,ptjtioner terminated tr-is enplolznent with Ted Bates and @., Inc. because

of a disabiliLy. A.s a result of ttris disability, petitioner received (pursuant

to tfie t€LTs of his enpfqFrent agreefient) a h"rrp-sr.rn distribution of $1681894.00.
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Of ttris anrcunt, $1561139.00 was reported as a long-term capital gain, and

$L2,598.00 was re6nrted as ordj-nar1r incqre on petitioner's Federal jnscne ta<

return whictr he filed for L972.

2. The ltrrp-srrn distribution nade to petitioner f::om the rpncrcntributory

pension and profit sharing plan oonsisted of enployer oontributions of $90,538.03,

plus accrued interest, dividends, and gains of $78,355.98 urtrich were earned by

the trustee of tkre plan during the period lGrch 31, 1958 through llardr 3I, L972.

3. On March 4, 1974, the Inccne Ta< E:reau issued a Statenent of Audit

Changes against petitioner, whictr adjusted his jnone by adding to the reported

total inccne for Ner,v York State, both the long-term capital gain realized frcm

the h.urp-sr.un distrjJcution, and otlpr incqre received as a result of the termina-

tion of his enplolnrent. Based on this Statenent, tle Bureau issued a ldotice of

Deficienc.y on Marctr 31, L975 for L972t asserting additional incore tax of

$18,920.57, plus accnred interest of $2t779.62, for a total arn:nt dr:e of $211700.19.

4. Petitioner concedes that the aontribution rnade by his forner erployer

to ttre pension and profit sharing plan is sulcject to Ns'r York State trnrsonal

incsre ta<; hcr,vever, trntitioner challenges ttre validity of taxing that trnrtion

of ttre h-rrq:-sun distribution received by him wtdch represents accrued interest,

dividends, and gains realized by the trustee of the pension and prcfit sharing

p1an, on ttre enplqger's oontriJrutions nade to the find.

5. Tkre petitioner concedes ttrat ttre earnings wtulch he retrrcrted as other

incrsre represent wages attrilrutable to New York State whictr r,,,ere accnrcd prior

to tlre terrnination of his enplqnrent. Therefore, ttris portion of the adjustnent

is not at issr:e.
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CCDflCI.;USICI\IS OF LA!{

A. That tfrc ltwp-sr,rn distribution received b1z trntitioner as a result of a

disability, does not qr:alify as an anrruity (20 NycRR 13I.4(d)). The 1r-uqrsun

distribution is attributable to senrices perfonred r,.trolly in lUsr York State. The

entire anpr.mt incluited in petitioner's Federal adjrrsted gross inacne is likewise

includible in Neur York adjr:sted grcss inone (20 rIycRR 13l.lg).

B. That ttte petition of John E. Kucera is declied, and t}le Notice of

Deficienqg issued on l4arctr 3L, L97S is sustajned.

DAIED: Albany, Neur York

sEP 2 I 1979


