
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Michael G. lynch

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 1970 through 1973.

ATFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

31st day of August,  7979, he served the within not ice of Decision by cert i f ied

mai l  upon Michael G. Lynch, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Michael G. Lynch
Box 21
FPO New York, Ny 09550

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

/

of August,



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Michael G. Lynch

for Redeterminat ion of a Def ic iency or a Revisj_on

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax law

for  the  Years  1970 th rough 1973.

o f

o f

AFFIDAVIT OF MAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

31st day of August,  1979, he served the within not ice of Decision by cert i f ied

mai l  upon Nicholas J.  Cal ise the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely seal-ed postpaid

I lTrapper addressed as fol lows:

Mr .  N icho las  J .  Ca l ise
Olvany, Eisner & Donnel ly
645 Mad ison Ave.
New York, I \ fY LA022

and by deposit i -ng same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat the f etTit ioner.

Sworn to

31s t  day

before me

of August,



STATE OF NEYU YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TIIttY JR., PRESIDEI.IT

MIITON KOERNER
THOMAS H. TYNCH

JOHN J. SOLI.ECITO
DIRECTOR

Telephone: (518) 457-1723

August  31,  7979

Michael G. Lynch
Box 21
FPO New York, }{Y 09550

Dear Mr. Lynch:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have novr exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
ArLicIe 78 af the Civi l  Pract ice Laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Comnissioner and
Counsetr to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Pet i t ioner '  s Representat ive
Nicho las  J .  Ca l ise
O}vany, Eisner & Donnelly
645 Madison Ave.
New York, NY L0022
Taxing Bureaut s Representative

S incere ly ,

Tut,h*,



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MICHAEL G. LYNCH

for Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
t he  Yea rs  1970 ,  L97L ,  L972  and  L973 .

DECISION

Pet i t i one r ,  M ichae l  G .  Lynch ,  U .S .  Nava l  S ta t i on ,  Box  2L ,

FPO, New York,  New York 09550,  f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal income tax under Art icle 22

o f  t he  Tax  Law fo r  t he  yea rs  L970 ,  L97L ,  L972  and  1973 .  (F i l e  No .

00s14)  .

A formal hearing was held before Paul B. Coburn, Hearing

Off icer ,  a t  the of f ices of  the State Tax Conrn iss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York ,  oD  Oc tobe r  25 ,  L975  a t  1 :15  P .M.

Pet i t ioner  appeared by Nicholas J .  Cal ise,  Esq.  The Income Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  ( James  A .  Sco t t ,  Esq . ,  o f

counse l ) .

ISSUE

Whether  pet i t ioner ,  a  career  naval  o f f icer ,  was a res ident

ind iv idual  wi th in  the meaning of  sect ion 605(a)(1)  o f  the Tax Law.
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FINDINGS OF FACT

1.  Pet i t ioner ,  Michael  G.  Lynch,  f i led New York State income

tax returns for the years L970 through L973, but did not pay the

amount due on his personal income tax return for 1973. Attached

to the L973 return was a copy of a letter dated January 7, L974

from John F. Donovan, Director of the Income Tax Bureau, to the

off ice of the Judge Advocate General, and a letter from the petit ioner

request ing a refund of  personal  income taxes for  L970,  L97L and L972

o f  $298 .94 ,  $329 .47 ,  and  $389 .00 ,  r espec t i ve l y ,  f o r  a  t o ta l  o f

$1 ,  017  . 4L .

2.  By le t ter  o f  November 25,  1974,  the Income Tax Bureau

disa l lowed the refunds c la imed for  the years 1970 through 1972.  In  a

February 19,  L975 le t ter ,  the Income Tax Bureau advised pet i t ioner

that  the d isa l lowance for  L97L and 1972 was based on h is  be ing in

California for continued training and did not, therefore, maintain

a pennanent place of abode outside New York.

3.  On March 31,  L975,  the Income Tax Bureau issued a Statement

of  Audi t  Changes against  pet i t ioner  for  1973 and 1970 and stated

there in that  personal  income tax of  $478.72 was due for  L973 and that

a credi t  for  L970 of  $298.94 was a l lowed against  i t .  The net  amounL

due ,  p l us  i n t e res t  o f  $36 .61 ,  r esu l t ed  i n  a  de f i c i ency  o f  $143 .17 .

AccordingLy, on March 31, 1975, the Income Tax Bureau issued a

Not ice of  Def ic iency against  pet i t ioner  for  L970 and L973 in  that

amount.
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4. Petit ioner did not maintain a permanent place of abode

within New York State and spent less than thirty days in New York

for  the years in  issue.

5.  I t  was conceded by pet i t ioner  that  he was

ci l iary  for  the years at  issue.

6.  Pr ior  to  pet i t ioner 's  graduat ion f rom the

Rochester  in  L962,  he res ided wi th  h is  parents in

a New York domi-

Universi ty ot

their home in

Elmira, New York. Upon graduation from college, he was comrnissioned

as an ensign in the United States Navy. Since then, he has not

res ided in  New York,  nor  has he been stat ioned wi th in  New York SLate.

Pet i t ioner  is  a  career  naval  o f f icer .

7 .  From f968 through par t  o f  L97L,  he was an inst ructor  a t  the

U.S.  Naval  Supply  Corp.  School  in  Athens,  Georg ia.  The Income Tax

Bureau recognized that the petit ioner maintained a pernanent place

of  abode in  Georg ia wi th  h is  fami ly  in  1970.

8.  Pet i t ioner  was t ransferred to  the Uni ted States Naval  Post-

graduate School  in  Monter€y,  Cal i forn ia,  in  February of  L97L and re-

mained there unt i l  March of  L973.  The orders pet i t ioner  received

from the Chief of Naval Personnel to report to Monter@y, Cali fornia,

for  the postgraduate curr iculum did not speci fy a part icular per iod

of t ime; such an order was no different from his previous order to

repor t  to  Athens,  Georg ia,  where he was stat ioned (See Finding of

Fac t  " 7 " ) .



9.  Pet i t ioner

years  in  i ssue:

January 1, L970

February 25, L97l

Ju ly  1 ,  L97L

May 1,  L973

JuLy 20, L973

-4

resided at the following addresses during the

February 10,  L97l -  111-C Kenny Road
Athens,  Georg ia

June 30, L97L - Lighthouse Avenue
Paci f ic  Grove,  Cal i forn ia

March 25,  L973 -  LL2 Moran Ci rc le  1
Monterey,  Cal i forn ia

JulY 20' Le73 - 
$H"*il irr, virginia

December 31, L973- Quarters A, Navy Supply Center,
Puget Sound, Manchester,
Washington

10.  No ev idence was adduced regard ing pet i t ioner 's  re la t ion

to the conrnunit ies in which he was stationed or the activit ies in

which he was engaged.

11.  From Apr i l  to  Ju ly  of  L973,  pet i t ioner  at tended the

Petroleum Management School at Fort Lee, Virginia, which was a

temporary duty assignment while enroute to the Fuel Department, Naval

Supply  Center ,  Puget  Sound,  Manchester ,  Washington.

CONCLUSIONS OF LAW

A. That  sect ion 605(a)  (1)  o f  the Tax Law def ines a res ident

individual as one who is domici led in this State, unless he main-

tains no permanent place of abode in New York, maintains a permanent

place of abode elsewhere, and spends in the aggregate not more than

30 days of the taxable year in New York.

B.  That  the Sold iers  and Sai lors  Civ i l  Rel ie f ,  Act  (50 USCS $ 574)

prov ides that ,  for  purposes of  taxat ion by any s tate,  a  person shal l
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not  be deemed to have lost  a  res idence so le ly  by reason of  be ing

absent Lherefrom in compliance with naval orders, or to have

acqui red a res idence in  any other  s tate so le ly  by reason of  be ing

so  absen t .

C.  That  the burden of  proof  to  establ ish the maintenance of

a pennanent  p lace of  abode e lsewhere is  on pet i t ioner .

D.  That  for  the years in  issue,  pet i t ioner  d id  not  mainta in

a pernanent place of abode elsewhere for the entire tax year.

E.  That  the pet i t ion of  Michael  G.  Lynch is  denied and the

Not ice of  Def ic iency issued March 31,  L975 and the d isa l lowance

of  the refunds c la imed by le t ter  o f  November 25,  L974 are susta ined.

DATED: Albany, New York

AUG 3 1 1979

STATE TAX COMMISSION

COMMISSIONER
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JAMES H. TUttY JR., PRESIDENT
MIITON KOERMER
THOMAS H. IYNCH

JO}IN J. SOIIECITO
DIRECTOR

Telephone: (518) 457-L723

August  31,  7979

Michael G. Lynch
Box 2l
FPO New York, NY 09550

Dear Mr. Lynch:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nor.t exhausted your right of review at the administrative level..
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst. i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Pet i t ioner '  s Representat ive
Nicho las  J .  CaI ise
Olvany, Eisner & Donnel ly
645 Madison Ave.
New York, NY 70022
Taxing Bureau's Representat ive

Sipcere ly ,

l/,r-Guo. gT
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':
sTATts OF DTBII YORK

stATB TAX St[.flS8IO]t

. In .thr llattcr of thr pctLtLon

of

for-Rc&tr-tdnatim of a Deftclcncy
or for Rrfind,,of tcrronel Inemc Ti:
nndar Arttolo 22 of, thr Tat Law for
thc rgarr l::97A, 1971 , t972 and 1973.

_  
r : '

a '' ' .  , : . , ' :  
, . '  - ,  

, t |

'  . . i

! '

^d
j :

. DECISIOU

Pctttlg'Rcrr, l{lchad G. Lyach, U.8. Ifanal Strttoqr !ff;.81 r'-, ,. }
.  :  ' '

EPo, Nsr York, lfas tork 09550, filca.a prtftLm for rrdetirmtarttoa.

of, e'dafleteact or for rafund of p.rfonal lneouc tar rn.Cai *tf1*f., 22

of r'!Ee Tar Ln 'f.or thc yitra 1970, :1971i t?lllnd 19?3.

, offlcrr, et thG offlcre of thc Statc Ter comlml,m,..tyo ltorld --
T,rede Contcr' llcrr Y,ork, {on York, on Octobcr 25, 197t;eg }rt5:tr,;'![,

Pctl.ttonor appcared by Nlchobs J. Callrc, Eeq. fto Inca Tu

Burrru appaerrd by Potrr C.fotty* Esq. (Jeme A. 8eott, Eg$1,.,

cornral) .

ISSI'E

I{hether patttionar, a caECGr nevet offlcrr, eat I rrridlrrt

LndtvLduel wtthtn tbe umnlng of ractton 605(e)(1) of t{rc -ht!rir.
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rlHplq6s 0r g\cg

1. PatitLoner, llLchacl G, Lynch, ftlcd lfcr iork Strtt tncoir" ,

tar r€turnr for tho y.ma 1970 rhrough 1973, but dtd nst lpy"the ..-.
monnt dua m htr prrronal lncom tar'rGturn f,or 1973.. {ttrobod: ":
to the 197t rchrrn urt I copy of a lettrr drtod Janurry 7, Ll74 ' .

frou John F. Donovrn, Dlrcctor of thr Iaconr Ter,&lrlau, Go tbr

offler of thr Judgo Advocrta Gcmrel, aad e lrttor frou tbr pctltloanr

rcqueettng a rcfimd" of pcrtonel,rtnconr rerrr for 1g70r l9?liiai lgfi,*,,

of $298.94, $329.47, cnd $389.[0, rcrpeetlvuly, for r totr l 'of] . . ,  l

91,017.41,  i
.

2. By lgrtcr of l{ov6nbar 25 , Lg74, thr Ineonr lrr. r"ff* ;, .'';i:

dlaellowod t'he rrf,rrndr. clatned for thc yrer! 1970 throagh t}TZ\" Iii.i'*u'

Frbnrary 19, L975 htter, thc lacou Ter Brrrearr r4rt{ nrt{-t{fry,

that the dlgallorance for 1971 and tr972 waa brcld o blr ,tc$!,,S l
Caltforntr for contlnuod tralnlng snd dld aot, thcraloltr *rrntrin

- . $

a pGroanrnt placc of abodc outeLdc Hsr York.

3. Oa lfireh 31, 19?5, thc Incro Tan Burqen ttturd r:SGrtoiu

of Audle Clungcr agelnrt pttl,tloncr for 1973 end 1f,70 rad' r*r*i*i,' :i' :''i'

'  
1 . .  . ;  .  i

thrrrtn that pcrronel {ncoi ,ter of 9478, 72 vaa dr for'lttl:,1gq"that.r,4
r , " t  1 ,  : .  ' ' -

a erodl,t for 1970 of $298.94 vet al.lorcd lgt{nrt Lt. Srr;.lng gnlrt

du3, plu! lntercet of $36.51, rceultod ln a dcfleLcucy of {14t.17.

Accordl.ngly, m t{rrch 31; Lg?s, thr Incohi Ter. tsrrru Lrrscd "r'."' 
t,:l

.  : . , j . .1  : i :_ r .  .  .  . ,

Notl,ea of lhftcicncy agatnat pctl,ttoncr for 1970 end 1973 .-, ihrt :

anount.
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i a  
t

I .
ff':

4. Pctltlon r dld not Enlsteln r P.tElrsrrt plecl of rbodr

wtthln New York Statc and tprnt laag thsn thtrty dryr ln Her Yort

for tha y.ars la llauc.
. !  _  : f . 1  r

5. It wee concodcd by pctttLbner tbat he nr & Ner Yort donlt' ".,

clllary for thc y.ll,re tt trlur.
.  ! a ,

'6. Prtor,.to p.ti8loncr'a graduatLon' froa tte ltntrcrtltt of,

f,ochcetsr ln tg62r."hl rast&d t,lth htc'peraat{.trn tbtlr hcir ia.' I, l;,*'1'
'  : ' ' : '  

'  
1

El.nl,ra, tfa lork, Upon'trrductlon' fra collogr, be vlt comllrloal{ .;';' : ,,
I ' j -  

' i  
;

as 'an enllgn tn thr lhitad Statee lfn4y. 9lncc then, h.a llr aot

reelded ln Nen York, nor hea hc bcrn etetloncd rrttbtn Nrv lork.SceEr.

Petittoner ie e Glrac! nrrrrt'offlccr.

of abode ln Grorgta. rlth hia fcnlly tn 1970.
. , , F '

8. Potltlorrctr flar trrnrfotlred to tho lhlGrd $trtcr f,rultr ?ord-.: o.1

graduatc Bchool la t{ontrrci, cattfornte, |.n r.urrr"*17 of 197i 
'"#' 

t;:'i-'-}..
. :

rna{sed therc untll }taroh of, 1973. fho ordcrs potltloncr rcerlvrd' 
'

; ; .  a ; ' {':'n:.+l
' ,aa. ..t

i ."
fros 'tht chdaf of Navel Plnounol to rsport to Ugogdrryr i0rll,fcrf,$i),

'
for the poetgrrdrrrtc crrrrl,oulun dld not rp.c{fy a partlouls per*od ',

of tirnr; aueh at ordcr wer Bo dlffcrcnt frou h1a prevloue ordrr to
' ' i l :  

"  " '

r€port to Athcne, GcorgLa, tiftrare hc sea etetLoncd (Sce Flndl'qg ol ,

Fact  t tTt ' ) .



,t' .t .

il'1 ..,.

4-

1971-

placo of abodt che*hore, and epaude tn tbc aggt?tolr not rDrrl,tlis. l,,.il.
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not be dcemcd to havc lost a rcsldcnec rol,oly by rerfoo of bctng.- 
"'',1."

abesrt thcrolfon ln eonpllance wlth naval ordcrr r or to bevo
',

aequirod a rrrLdoncr 1n rny othGr etate eolcly by rcaroa of ,"brlng . 
''"

ao ebecnt.

C. Thrt the burden of proof to cetabllrh Bh. ntlntrnnor o,t

e pernrnent plecc of abode el,ssrrhera Lg m prtttlonrrr : ..,

D. Ttrat for tha yeerr tn lrbus, pctttloncrr dld aot nrdntstn

a pcrmsnent placa'of abodc clrawtrerc for tho .nBir. tl:r yrr; .

E. Ttrat thc ictLtLon of Dltcheol C. Lyach !.r dan-tfd rnd the

Notl.cs of l}sfLcfmey lsrucd t{arch 31", L975 and tht,

of the rcfirnde clalmd b,y lcttcr of Novlubrr 25, 1974 erc lrrrGd.ntd.

MTBD: . Al,bany, New ?orlc

AUG 3 1 tgTg

ATE TAX CODO{Is8IO!{. ,  ' , :




