
srain oF NEw yoRK
STATE TAX COMT"IISSION

In the } , l .a t ter  of  the Pet i t ion

o f
.JOHN E. ANd JUSTTNE V. MACURDY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal fncome
Taxes  under  A r t i c l e (s )  22

AFFIDAVIT OF MAILING

of  the
rax law i:' fB? i"it{5")15T:rux"otx*}xxx

Sta te  o f  New York
County of A1bany

John Huhn ,  being duly sworn, deposes and says that

Ahe is an employee of Ehe Department of Taxat ion and Finance, over 18 years of

age, and that on Ehe 24tHay of January ,  L979, sihe served the within

Decision by (cert i f ied) mai l  upon John E. and ; Iust ine

V. Macurdy )O@€ffi0OoOtlG)OfX the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  John E.  and Jus t ine  V.  Macurdy
73 Ta1I Oaks Court
S tamford ,  Conn.  06903

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

Thar deponenr furrher says rhar rhe said addressee is rhexofilffi€QgcJfiDoQ€

)O{f lQbd pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the &gpw pet i t ioner.

Sworn

24th

t o

d a y

before me th is

of JanuarY

rA- 3 (217 6)

,  L979.



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
JOHN E. AND JUSTINE V. MACURDY

For  a  Rede te rm inaE ion  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of  Personal  Income
Taxes under  Ar t i c le (s )  22 of  the
Tax Lasr ̂f-ot ttre- Jea r (s) q{48!:r<!(IOQrX

L97L ,  1972  a i t d  1973

Sta te  o f  New York
County of Albany

John Huhn

Bhe is an employee of the Department

age, and that on Ehe 24th day of

Not ice  o f  Dec is ion

AFFIDAVIT OF },IAILING

, being duly sworn, deposes and says that

o f  Taxat ion  and F inance,  over  18  years  o f

ilanuary ' 19 Tgr lGhe served the within

by (cert i f ied) mail upon Warren B. Kahn,

the petit ioner in the within proceeding,

secu re l y  sea led  pos tpa id  w rappe r  add ressed

Esq .

by  enc los ing  a

a s  f o l l o w s :

( representa t ive  o f )

true copy thereof in a

Warren B.  Kahn,  Esq.
c,/o Buhler, King and Buhler
274 MadLson Avenue

t o

d a y

and by depositing 
""Nev8nYftGba 

l{-t"g yeT$.i#09}6er1y addressed wrapper in a

(posr  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That  deponent  fu r ther  says  tha t  the  sa id  addressee is  the  ( representa t ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

2ALh

before me th is

e5 .Ianuary , 1979,

rA -3  (2 /76 )



J A M E S  H .  I U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEIV YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Oanuary 24, 1979

ilohn V. end ilurtlna V. ltrcurcy
73 fall Oakr Court
Staaford, Conn 06903

DGrtr l{r. & llrr. Uacurdy

Please take notice of the Dccl|ton

of the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  review at the administrat ive
level.  Pursuant to sect ion(s) 

"690 
of the Tax Law, any

proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mrithr
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227 .  Said inquir ies- wi l l  be
referred to the proper authority for reply.

Sincerely,

Ooroph Ctryrrfryrty
B.arlng Errnlnrr

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

T A - 1  . 1 2  l o / 7 7 )



STATE OF NEI{ YORK

STATE TAx COMMISSION

In the Matter of the Petit ions

o f

JOHN E. and JUSTINE V. MACURDY

for Redetermination of Deficiencies or for
Refr:nd of PersonaL lncome Tax under
Article 22 of the Tax Law for the Years
L97L,  L972 and L973.

DECISION

Pet i t ioners,  John E.  and Just ine V.  Macurdy,  73 TaI l  Oaks

Court ,  Stamford,  Connect icut  06903,  f i led pet i t ions for  rede-

termination of deficiencies of for refund of personal income

tax under Art icle 22 of the Tax Law for the years L97L, L972

and  1973  (F i l e  Nos .  13818  and  15708) -

A smal-l  cl-aims hearing was held before Harry l luebsch,

Hearing Off icer, 4t the off ices of the State Tax Cournission,

Two World Trade Center, New York, New York, oD November 16, L977

a t  9 :15  A .M.  Pe t i t i one rs  appeared  by  Ne lson  Buh le r ,  Esq .  The

Income Tax Bureau appeared by Peter Crotty, Esq' (Abraham

Schwar t z ,  Esq . ,  o f  counse l ) .

ISSUES

I. hlhether days spent by petit ioner John Macurdy at

his studio in his Connecticut home during L97L, L972 and L973,

in preparation and rehearsal for operatic performances, can

be considered days worked without New York StaEe.

II.  t trhether saturdays, sundays, holidays and vacation
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days, shown on petit ioners' tax returns in schedules A-1 as

nonworking days, should be considered working days.

FINDINGS OF FACT

1. Pet i t ioners,  John E. and Just ine V. Macurdy,  t imely

fi led New York State personal income tax nonresident returns

for L97L, L972 and L973, oo which they al located pet i t ioner

John Macurdy's income to sources within and without New York

Sta te .

2. For 1971 the Income Tax Bureau disallowed any

allocaLion of wages from petit ioner John Macurdy's New York

employer, except for wages paid for services performed outside

New York. It issued a Statement of Refr:nd Adjustment, reducing

pet i t ioners '  c la imed refr-rrd f rom $2 ,916 .  00 to $ 1,  089 .  48.  Pet i -

t ionersr protest to the adjustment was denied by the Income

Tax Bureau on March 30, 1973, and the adjusted refr:nd plus

in te res t  was  issued June 8 ,  L973.

3. The Income Tax Bureau issued a Statement of Audit

Changes for L972 and L973, in which it disallowed the allocation

of wages by petit ioner John E. Macurdy from his New York

employer to sources outside New York State. This was done

because pet i t ioners fa i led to answer let ters request ing infor-

mation. Accordingl-y, the Bureau issued a Notice of Deficiency

on March  29 ,  L976 fo r  sa id  years  o f  $6 ,649.45  in  persona l

income tax ,  p lus  $1 ,196 .69  in  in te res t ,  fo r  a  to ta l  o f  $7 ,846 .L4 .

4. Petit ioners were residents of Connecticut during the

years at  issue. Pet i t ioner John Macurdy is a wor ld famous
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opera singer. He performed services for the Metropolitan Opera

Associat ion located in New York Ci ty.  He was compensated on a

weekly salary basis under a written agreement. Said agreement

required that he be completely prepared to perform in any one

of forty-seven operas in either ltalian, French, Getman or

Engl ish,  whenever he was so requested.

5. Petit ioner John Macurdy contended that because of the

l i rn i ted rehearsal  faci l i t ies avai labl-e at  the Metropol i tan

0pera Associat ion's premises, he was required to establ ish and

maintain a large studio in his home for practice and rehearsal

in order to be completely prepared to perform. Also,  h is wi fe

would be available at that studio to accompany him on the

piano. He further contended that he worked (either perfo::uring

or practicing) every day of the year; therefore, the denominator

in the formula in schedule A-1 of his tax returns should be

365 days for L97L and L973 and 366 days for L972. His tax

returns indicated 53 nonworking days during L97L and L972 and

67 nonworking days in L973.

6. Petit ioner John Macurdy was required to attend several

scheduled rehearsals in New York City before the first perfor-

mance of an opera. There were no specific rehearsal respon-

sibil i t ies mentioned in his employment contract. There was an

understanding between petit ioner and the Metropolitan Opera

Association that he prepare for his operatic rol-es at a suitable

place of  h is own choosing and cost.  Pet i t ioner was not
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obligated by his employer to rehearse at the studio in his

Connecti-cut home.

7. Petit ioner John Macurdy traveled six weeks each year

outside New York State on tour for the Metropolitan Opera

Associat ion.  He also worked 41 days in L972 and 25 days in lg73

outside New York State for other employers.

8. Petit ioners did not submit documentary or other sub-

stantial evidence to show that petit ioner John Macurdy was

employed to work every day of tt 'e year, or to show that saturdays,

sundays, hol-idays and vacation days (as reported in schedule A-1

of the tax returns for the years at issue) should be considered

as working days.

CONCLUSIONS OF LAW

A. That the days spent in practice and rehearsal by

petit ioner John Macurdy at the studio in his Connecticut home

during I97L, L972 and L973 were worked there by reason of his

necessi ty  and h is  convenience and not  for  the necessi ty  of  h is

employer ;  therefore,  sa id days may not  be held to  be days

worked without New York State, in accordance with the meaning

and in tent  o f  sect ion 632(c)  o f  the Tax Law and 20 NYCRR 131.16.

B. That the Saturdays, Sundays, holidays and vacation

days shown in petit ioners' tax returns in schedules A-1 for

the years at issue were nonworking days and, therefore, not

sub jec t  t o  a l l oca t i on .
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C. That the petit ions of John E. and Justine V. Macurdy

are granted only to the extent of correcting the Statement of

Refund Adjustment for L97L and the Notice of Deficiency for

L972 and 1973, so as to ref lect  Lhe inclusion of  days worked

without New York State by petit ioner John Macurdy in the

al l -ocat ion formulas for  said years as fo l lows:

I97L: Of the 3L2 days worked by petit ioner John Macurdy

for his New York employer, 42 days were worked without

New York State and 270 days were worked within New York

State; therefore, the New York tax is reduced from

$2,558.32 (as shown on the Statement of  Refund Adjust-

ment)  to $2,405.86, The Income Tax Bureau is hereby

directed to so modify the Notice of Refund Disallowance

issued March 30, L973 and to refund the amor:nt  of  $L52.46,

plus any interest that may be 1awfully owing to peti-

t ioners.

L972: Of the 272 days worked by petit ioner John Macurdy

for his New York employer, 42 days were worked without

New York State and 230 days were worked within New York

State;  therefore,  the addi t ional  New York State personal

income tax due is  reduced f rom $2,967.27 (as shown in

the  No t i ce  o f  De f i c i ency )  t o  $2 ,077 .80 ,  p lus  any  add i -

t ional  in terest  that  may be lawfu11y owing to  pet i t ioners.

The Income Tax Bureau is hereby directed to so modify

the  No t i ce  o f  De f i c i ency  i ssued  March  29 ,  L976 .
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L973: 0f rhe 273 days worked by petit ioner John Macurdy

for his New York employer, 42 days were worked without

New York State and 23L days were worked within New York

State;  therefore,  the addi t ional  New York State personal

income tax due is  reduced f rom $3,682.18 (as shown on

the  No t i ce  o f  De f i c i ency )  t o  $2 ,690 .05 ,  p lus  any  add i -

t ional interest as may be lawful1y owing to petit ioners.

The Income Tax Bureau is hereby directed to so modify

the Not ice of  Def ic iency issued NIarch 29,  L976.

D. That the petit ions of John and Justine Macutdy ate

granted to the extent indicated in Conclusion of La\^l "C" above,

but  are in  a l l  o ther  respects  denied.

DATED: Albany, New York
January 24, 1979

COMMISSION

,vt)-ttkg;X


