
STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Peter Mirable

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for the Years 7972 & 1973.

ATFIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of August,  L979, he served the within not ice of Decision by cert i f ied

mai l  upon Peter Mirable, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Peter Mirab]e
129 S.  Ma in  St .
Albany, NY 72208

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

this

1 9 7 9 .

properly addressed wrapper in a

excl,usive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before me

17th day of  August ,



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Peter Mirable

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax Law

for the Years 1972 & 7973.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

1.7th day of August,  1979, he served the within not ice of Decision by cert i f ied

mail upon Max J. Zuckerman the representaLive of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Max J. Zuckerman
50 Colvi-n Ave.
Albany, NY 12206

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ior\er.known address of the represent.ti-/_\"" 
"t 

tn" nuar,at"T

sworn ro berore me this ( I ( 1
17th day of Auguq{.h 1979.

1,,10"u,"



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEIY YORK 12227

STATE TAX COMMISSION
JAI'IES H. TUILY JR., PRESIDENT

MITTON KOERNER
THOMAS H. IYNCH

JOHIII J. SOTLECITO
DIRECTOR

Telephone: (518) 457-1723

August 17, 1979

Peter Mirable
729 S.  Ma in  St .
Albany, NY 722A8

Dear  Mr .  Mi rab le :

Pl-ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Cornmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be couunenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Comnissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

Pet i t ioner '  s Representat ive
Max J. Zuckerman
50 Co1vin Ave.
Albany, NY L2206
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX CO}T"IISSION

In  the Mat ter  of  the Pet i t ion :

o f

PETER MIMBILE :  DECISION

for Redeterminat ion of a Def ic iency or :
for Refund of Personal Income Tax under
Art ic, le 22 of the Tax Law for the Years :
L972 and 1973.

:

Pet i t ioner,  Peter Mirabi le,  I29 South Main Street,  Albany, New York

L2208, f i led a pet l t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Artj-c1e 22 of the Tax Law for the

years  1972 and 1973 (F i le  No.  14505) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing

off icer,  at  the off ices of the srate Tax commission, Bui lding 1,.9,  State

Campus, Albany, New York, on August 15, 1978 at 2t45 P.M. Pet i t ioner

appeared by Max J. Zuckerman, CPA. The Income Tax Bureau appeared by

Peter  Cro t ty ,  Esq.  (Pau l  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petit ioner was l iable for the penalty irnposed against him

pursuant  to sect ion 685(g)  of  the Tax Law, wi th respect  to  unpaid New

York State wi thhold ing taxes due f rom Michael  posner,  Ltd.

FINDINGS OF FACT

1. Michael  Posner,  Ltd.  fa i led to pay over  to the Income Tax

Bureau New York State personal income taxes withheld from its employeesf

wages for  the per iods July  1 ,  L972 through December 3I ,  1972 ar .d July  1,

1973  th rough  December  31 ,  L973 .
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2. On February 24, 1976, the Income Tax Bureau issued a Statement

of  Def ic iency against  pet i t ioner  imposing a penal ty  equal  to  the amount

of  New York State wi thhold i -ng taxes due f rom Michael  Posner,  Ltd.  for

the aforernentioned periods. This was done on the grounds that he was a

person requi red to col lect ,  t ruthfu l ly  account  for  and pay over  said

taxes,  and that  he wi l l fu l ly  fa i led to do so.  Accordingly '  the Income

Tax Bureau issued a Not ice of  Def ic iency against  h lm fox $457.40 for

1 9 7 2  a n d  $ 4 2 5 . 7 0  f o r  L 9 7 3 ,  f o r  a  t o t a l  d u e  o f  $ 8 8 3 . 1 0 .

3.  The Income Tax Bureau a l leges that  pet i t ioner  was a responsib le

of f icer ,  based on the fact  that  h is  name appears in  Schedule "Dt t  of  the

New York State Corporat ion Franchise Tax Report  (Form CT-4)  for  the

per iod ending March 31,  1973.  This repor t  gave peEi t ionerrs of f ic ia l

t i t le  as t reasurer ,  but  showed that  he received no compensat ion.

4.  Pet i t ioner  was never  an of f icer  of ,  nor  d id he s ign checks or

tax returns on behal f  o f  Michael  Posner,  Ltd,  Mr.  Mirabi le  declared

that he had no decision-making authority and did not participate in any

busi-ness function of said corporation other than to loan it money. He

was unaware that a portion of the New York State tax withheld by the

corporat ion had not  been paid.

5.  Pet i t . ioner  never  drew a salary or  any other  compensat ion,  nor

was there a repayment of any part of his loans made to said corpotation.

6.  Dur ing the per iods at  issue,  pet i t ioner  was employed as a union

representat ive.  His union had no connect ion wi th Michael  Posner,  Ltd.

CONCLUSIONS OF LAI,J

A.  That  pet i t ioner ,  Peter  Mirabi le ,  rnras not

to per form the task of  co l lect ing and paying over

due f rom Michael  Posner,  Ltd. ,  wi th in the meaning

685(n)  of  the Tax Law.

a person under a duty

the withholding taxes

and intent of section
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B. That  s ince pet i t ioner  d id not  wi l l fu l ly  fa i l  or  cause Michael

Posner,  LLd.  to  wi l l fu l ly  fa i l  to  col lect ,  t ruthfu l ly  account  for  and

pay over New York State withholding taxes due for 1972 and 1973, a

penalty equal to the total amount of unpaid r^rithholding taxes was improperly

imposed against  h im under seet ion 085(g)  of  the Tax Law.

C.  That  the pet i t ion of  Peter  Mirabi le  is  granted and the Not ice

of  Def ic iency issued on February 24,  L976 for  $883.10 is  cancel led.

DATED: Albany, New York

rl l .JC 1 ? 1979

COMMISSIONER


