
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  7979

Ol iver  l .  &  E I Ien  V.
175 Kel logg Drive
[^/ilton, CT 06897

Niehouse

Dear  Mr .  &  Mrs .  N iehouse:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Suprerne Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Roy A. Abramowitz
clo Aruthur Andersen & Co.
1345 Ave. of the Americas
New York, NY 10019
Taxing Bureau's Representat ive



STATE OF NEII YORK
STATE TAX COMMISSION

In the Matter

Ol iver  l .

the Pet i t ion

B l len  V.  N iehouse

a Defic iency or a Revision

Refund of

Tax Law

o f

o f

&

AT'FIDAVIT OF MAIIING

for Redeterminat ion of

of a Determinat ion or a

Personal Incorne Tax

under Art ic le 22 of Lhe

for the Yeax 7974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  1979, he served the within not ice of Decision by cert i f ied

mai l  upon Ol iver t .  & El len V. Niehouse, the pet i t ioner in the within

proceeding, by enclosing a Lrue copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Ol - i ver  L .  &  EI I -en  V.  N iehouse
175 Ke l logg Dr ive
Wil ton, CT 06897

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

9th day

before me

of  October ,



STATE 0F NEtr] YORK
STATE TAX COMM]SSION

In the Matter

0 l i ver  L .

the Pet i t ion

EI Ien  V.  N iehouse

Def ic iency  or  a  Rev is ion

Refund of

Tax Law

o f

o f

&

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of L]ne

for  the  Year  1974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  1979, he served the within not ice of Decision by cert i f ied

mai l  upon Roy A. Abramowitz the representat ive of the pet i t ioner in the within

proceeding, by enclosi .ng a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Roy A. Abramowitz
c/o Aruthur Andersen & Co.
1345 Ave. of the Americas
New York,  NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

address of the representat i he pet i 1oner

to before me this

ay  o f  October  ,  1979.

tveknown

Sworn

grh d
l) o r

i



STATE 0F NEl,i Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

0LIVER t. NIEHOUSE and ELTEN V. NIEHOUSE

for Redeterninat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Year
797 4.

DECISION

Pet i t ioners ,  O l iver  L .  and E l len  V.  N iehouse,  175 Ke l logg Dr ive ,  l l i l ton ,

Connect icut 06897, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax law for the year

1974 (Fi le No. 18282).

A snal l  c laims hearing was held before Robert  F. Mul l igan, Hearing 0ff icer,

at the off ices of the State Tax Corunission, Two l{or ld Trade Center,  New York,

New York, on January 12, 1979 at L:15 P.M. Pet i t ioners appeared by Roy A.

Abramowitz of Arthur Andersen & Co. The Income Tax Bureau appeared by Peter

Cro t ty ,  Esq.  (A l i za  Schwadron,  Esq.  ,  o f  counse l ) .

ISSUE

Whether earnings from

at his home in Connecticut

services performed by pet i t ioner Ol iver

are subject to New York State personal

FINDINCS OF FACT

L. Niehouse

income tax.

1. Pet i t ioners, Ol iver L. and El len V. Niehouse, f i led a New York State

income tax nonresident return for 1974, on which they reported total  Federal

income from wages and salar ies of $441378.63. They mult ipl ied the Federal

amount by a fraction, the numerator of which was the number of days clained to

have been worked in New York State (196) and the denominator of which was the

total  number of days claimed to have been worked in the year ( fO+;,  and reported

New York  S ta te  income o f  $28 1612.54 .
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2. 0n March 23, 1976, the Income Tax Bureau issued a Statement of Audit

Changes recomputing pet i t ionersr vJage al locat ion schedules and increasing

personal income tax due by $715.81, with the explanat ion that days worked at

home were considered to be for pet i t ioners'  own convenience and were to be

counted as days worked in New York State. Based on the Statement of Audit.

Changes,  a  Not ice  o f  Def ic iency  was issued on  January  24 ,  1977.

3. During 1974 pet i t ioner Ol iver L. Niehouse was employed by John Paisios

& Associates, a management consult ing f i rm with off ices in New York City,  as

i ts New York resident manager.  He performed consult ing and execut ive recrui t ing

work for the f i rm. Some of his work was performed at home in Connect icut on

evenings and on weekends. For example, much of the execut ive recrui t ing

involved contact ing prospect ive candidates by telephone at their  homes during

non-business hours. No heat or air  condit ioning was avai lable at the New York

o f f i -ces  o f  John Pa is ios  &  Assoc ia tes  a f te r  6 :00  P.M.  dur ing  the  week,  o r  on

Saturdays or Sundays. Mr. Niehouse also claimed that he worked at home because

of the privacy and uninterrupted quiet. which rdas necessary for his report

wri t ing, and also because he would have access to his personal l ibrary.

Pet i t ioner Ol iver L. Niehouse worked 216'.2 days for John Paisios &

Associates during I974, 26 of which were worked at his home in Connect icut and

B of which were worked at other locat ions outside New York State.

4. During I974 pet i t ioner Ol iver l .  Niehouse was also employed by Hofstra

University in Hempstead, New York, where he taught management and marketing

courses. He worked on the Hempstead campus 59 days during the year and worked

another 541 days at his home in Connect icut,  preparing lectures and nelr  courses

and grading papers and examinat ions. Hofstra provided Mr. Niehouse with a

cubicle which he shared with another professor.  The cubicle was avai lable to

Mr. Niehouse only at certain t imes on days when he was scheduled to teach. I t
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was used by him for counseling students and not for class preparation or for

gradirtg. Mr. Niehouse contended that he was required to perform work at home

because of the lack of of f ice space at Hofstra, and because his own l ibrary

faci l i t ies l rere superior ( in his fLeld) to those of Hofstra.

5. Pet ' i t ioner 0l iver l .  Niehouse also perforured services for the American

Management Associat. ion (rrAssociat ionrr)  dur ing 1974. The Associat ion had i ts

pr incipal of f ices in New York City l  however,  Mr. Niehouse, who was not an

employee of the Associat ion, r{7as assigned no off ice space. His services for

the Associat ion consisted of giv ing lectures throughout the United States.

Mr. Niehouse lectured th days in New York State, 14 days outside New York

State, and also spent 3 days at his home in Connecticut preparing for a week-

Iong seminar which was held at Hamil ton, New York. He was paid on a pef diem

basis for the actual days which he spent lecturing.

6. Pet i t ioner O1iver l .  Niehouse also performed services for the Col lege

Division of the McGraw-Hill Book Company during 1974. The services consisted

of reviewing final manuscripts of books to be published by HcGraw-Hi1-1, as

wel l  as suggest ing changes, correct ing errors, rendering general  edi tor ial

services and giving promotional advice. McGraw-Hill has offices in New york

City but did not provide Mr. Niehouse with office space. The manuscripts were

mailed to Mr. Niehouse who would submit his reviews by mail. l{r. Niehouse was

not an employee of McGraw-Hill. Petitioner 0liver L. Niehouse worked 9! days

for McGraw-Hill, all of which were spent at his home in Connecticut.

7.  Pet i t ioner Ol iver l .  Niehouse also worked six days for the United

States Department of State Ln 79741 however, nooe of this time is at issue.

8. Petitioner Oliver L. Niehouse worked in industry ftour approximately

L941 to 1971 and accu.mulated a l ibrary of approximately 3,000 volumes, plus

numerous personal flles of clippings and other information not generally
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avai lable. He kept this mater i4l  in his off ice at his home in Connect icut,

and referred to i t  in connect ion with his aforementioned act iv i t ies. The

off ice consisted of a large room which had evident ly been the previous owner's

family room, and which contai"ned a desk, a telephone extension, a typewri ter

and f i les. The wal ls of the room trere l ined with volumes of Mr. Niehousets

research mater ials.  There was also an addit . ional f i le roon in which much of

the clippings and other information r^rere stored.

CONCLUSIONS OF LAW

A. That the allowance claimed for days worked at his home in Connecticut

by pet i t ioner Ol iver L. Niehouse for John Paisios & Associates and for Hofstra

Universi ty is not based on the performance of services which of necessity,  as

dist inguished from convenience, obl igated him to out-of-state dut ies in the

service of his employers (20 NYCRR 131.16).  Accordingly,  said days worked at

home are deemed to be days worked in New York State for purposes of income

al loca t ion .

B. That since pet i t ioner Ol iver L. Niehouse was not an employee of the

American Management Associat ion and was paid on a per diem basis for the days

which he spent lectur ing, the days of preparat ion at his home in Connect icut

are to be excluded for purposes of cornput ing his income fron New York sources.

Since the precise per diem paynrents are unknown, the total payment.s fron the

associat ion should be al located to New York, based on the days spent lectur ing

in New York (9.5 days) over Lhe total  days spent lectur ing (23.5) (20 NYCRR

1 3 1  . 2 1 )  .

C. That the income received by pet i t ioner Ol iver L. Niehouse from the

Col lege Divis ion of the McGraw-Hi l1 Book Company was income from a business

carri-ed on wholly without the State; thus, it was not income from New York

sources, within the meaning of sect ion 632(a)(f)  of  the Tax Law. Accordingly,
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none" of such income is to be included in New York adjusted gross income.

D.  That  except  as  g ran ted  in  Conc lus ions  o f  Law' rBr r  andt tC" ,  the  pe t i t ion

of Ol iver L. and El len V. Niehouse is denied and the Not ice of Def ic iencv

issued on  January  24 ,  1977 is  sus ta ined.

DATED: Albany, New York

Ocr 91979 ,
STATE TAx COMMISSION

COMMISSIONER

COMMISSIONER


