
STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

hlalter l,/. Oberreit

AFFIDAVIT OF MAIIING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

of a Def ic iency

or a Refund of

the Tax law

1 9 7 0 .

or a Revision

for  the  Years  1969

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of November, 1979, he served the within not ice of Decision by cert i f ied

mai l  upon lrr la1ter I^1. Oberrei t ,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Walter W. Oberreit
Avenue Geo Bernier 7
1050 Brussel-s,  Belgium

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

9th day of November, 1979.

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is the pet i t ioner

is the last known address

l_n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Wa1ter W. 0berrei t

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

f o r  t h e  Y e a r s  1 9 6 9 , 1 9 7 0 .

AT'FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of November, 1979, he served the within not ice of Decision by cert i f ied
nail upon Elliott Manning the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Ell iott Manning
One State Street plaza
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said rdrapper is the last
known address of the representat ive o

Sworn to before me this

9th day of November, 1979.

pe t i t ioner .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 1979

I,/alter I^1. 0berreit
Avenue Geo Bernier 7
1050 Brusse ls ,  Be lg iun

Dear  Mr .  0ber re i t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the conput.ation of tax due or refund allowed in
accordance with this decision nav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Afbany, New York 12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Ell iott Manning
One State Street PLaza
New York, NY 10004
Taxing Bureau' s Representative



STAIE OF NET{ YORK

sTAttE TAX COI|MISSXON

In the Matter of the Petltlons

of

WA'TER T{. OBERNEIT

for RedstcrmLnatl,on of, a Dofl,cloncy or
for Rofund of Paraonal Xncoms Tax under
ArtLel€ 22 of the Tax law for thc yoarg
L969 and 1970.

DECISION

Pett,tLoner, I{altar W. Obqrrcltr Avenue Geo Bornier, 7 t lO50

Briuseclsr Bclgtum, fl.led petLtlons for redetertuinatton of a ;
deflclency or for refund of, ;rereonal lncoms tax undsr Artlclc 22

of the ltax Isw for ttrc years 1969 and 1970 (Flla No. 0130U . ,
\

A snall clairns hearlng was held before Harry lluebaah, Seartnl.

Offloerr at ttre offiees of, the State Tax ConnnLeaLon, Trco World frille

CEntor, Nsw York, Nsw Yorkr on Septernbet 2gt Lg77 at Ll15 P.M. PetL-

tioner appcarod by Elliot llannl.ngr Esq. The Insome tax Bureau aptrnarcd

by Peter Crotty, Erq, (Irwln L,crry, 8e9., of coungell .

ISSTTES

X. Whstlrer an agrreencnt cntared lnto betwesn nonregldent petl-

tionar and a lilew York partnorehl.p (of which he waa a mubor) , whLch

provl.ded that aIL of hle insomo wae to be congldarod forcign aourco

Lncoma trae binding on New York State for personal l.noorm tax purpolos.
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II. If sald agrGoment wag not blnding on New Yorkr wbethcr thc

Income Tax Buraau made a

partnership Lneome to New

proper allocation of petltlonerrs dtctrlbutive

York, wl,th particular reference to the soctlon

911 exoLugLon of tlre Internal Revsnue Code.

TTNDINGS OL PACT

1. Petltl.oner, Waltcr lf. oborrelt, tirnely ftled New York State

personal lnoorne tax nonrecl.dont SGturnB for 1969 and 1970, ln whLoh

he allocated a portLon of hLc total .dlstrlbutive ghare of partncrehJ,p

Lncome aB Notr York aourco Lncons.

2. Tha Income. Tax Bureau contended ttrat pet!,tloncr urld an
t

Lncorrect method of all,ocatl,on to Ner York aourcoa of dLstrlbutLve

partnershlp lnconnl ttroreforo, l,t.lssued etatcnaits ol audlt changce

ln rhich lt adJusted sald allooatLon. Accordtngly, it igsuad a

Notl.ca of Deflol.ency on AprLl 13, 1.973 for 1969 (whtch was anGnded

on August 28, 1973) for 9829.69 ln poreonal lnoorns tax, plus $1{9.19

ln lnteregtr for a totrl of $9?9.15. It algo Lssued a Hotlsc of

DefLcl.ency on Maroh 25, Lg?4 f,or 1970 fot $940.?6 Ln personal Lnconre

tax,  p lus 9165.18 ln lnteragt,  for  a total  of  $1'106.9{.

3. Petitioner cras a nonresldant of New York State durlng 1969

and 1970. H€ waE a menber of the New York partncrshtp of Clcary,

Gottlleb, Steen and flaml,lton, (hereLnafter "the partnerahlp'), whl.ch

had othar offi.ceg Ln lttaghlngton, D.C.r ParLe, Ftrance, and Brueecllr

Belgium. PetLtLoner performed gervi.cee l.n the Brussels off!.cc tB a

rEsLdcnt partner during the yeare at Lggue.
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{. In 1969 and I970r ttre percent of -total 
partnershl.p income

earned in New York Stat€ was 61.37t and 57.90t,  respectLvely i  1?.88t

and 18.46S l r ras earned Ln WashLngton, D.C.r  and 20.75t and 23.6{t  was

from foreign source$.

5. After subtractLon of, addltlonal flret year depreclatton'

pettttonorrs dl,stributive share of partnerrhip ineomer' w88 $55'895.09

for 1969 and $631172.00 for 1970. Petlt loner had an agreem€nt wl.th

the partnerehLp whi.ch provLded that hls enti.re dLstrl,butLve partner-

ship ghare lras payable out of J.ncorne froq aourcoa outside ttro UnLted

$tatea (and waE so treated ln tlre books of tlre partnershlpl and tlrat

Lt was consLdered foreJ.gn Eource incomc. gaLd agroemont wag recogmized

by the Internal Revenue Servlce for Federal income tax purpoges.

Petlt loner also excludbd $25r000.00 Ln each y6ar from hls distrLbutLve

share of partnershlp Lncorno in reporting Federal adJusted grose Lncome

Ln accordance with eection 9ll of the Internal Revenuc Code'

6, Sor 1969 the Income Tax Bureau recomputcd petltlonorrg

allocatl.on by taklng 51,37t of the total not dl.strl.butLon of 9551895.09'

to determine total New York aource lncoms. Xt than eubtraotod the

eoctlon 911 excluelon of $eSr000.00 (whlch was greater than the

remalnLng non-Nan York lncome) from the total net dLgtrLbutlon to

arrl.ve et $301895.00. Thls wae the amount allocablo aE New York

aourcs income and ttrus allowed petLtl.oner the benofLt of ttre sactLon

911. axclugLon.
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7, For 1970 ttrc Incorne Tax Eureau roconputad pet!,tLonorrs

allocatl.on by talclng 57.90t of the total nct dLstributlon'of

S63r L72.OA, to arrLve at New York source Lncome of $36 .702.A0.

Petltloner dld not loee thc beneflt of the sectlon 911 excluaton,

si.nee Naw York l,neorre was leas than Fed,eral lncome. The Income

rax Bureau made an l,naLgnt fl,oant 6rror ln ltc computatlon whi,eh

io bcLng dlaregardcd hero,

8. ThGr6 waa no dlsagreement wittr cLther fastual mattcrg or

wlth the matlrernatlcal accuracy of ths dcflclenel,ce.

coilcLugxoNg oF LAw

A. That tlrc agroement antercd into bctrrecn pctit!.oncr,

Ytaltsr W. Obcrrcl,t, and the partnerehl.p was not blndlng on l{er lorh

gtate for purpoecs of New York Stato pcrsonal income tax, Ln. aceord-

aneo wLth the noenl,ng and Lntont of seetl.on 63? (b) of the Tax laaw.

B. That ttre mctttod used by ttre Ineomc Tar Burcau Ln thc a11oea-

tlon of petltloncrte dl.atributl.vo ghare of partnershlp income to

Ncw York Stat6 soureeE nae proF6r, since {t wag baeod on thc partn€r-

ehtprs percentage of Lnooms d,orlved from Ne* york state. lrhlg

allocat!.on method provl.ded also for tlre ecctlon 911 exsluslon, ln

tttot potltloner dl.d not loss ttre bcnef,lt of, eal.d ecctr.on of the

Xnternal Rovenue Code and tlrat New York aourca lncoma was not grcater

than Fedsral lncomr Ln ascordanco wt th ttrc racanLng and lntcnt of

gecti.on 63? of the Tax Law.
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C. That the petitlone of WaltEr l{. OberreLt for 1959 and 1970

are denled and the notices of deficl,ency Lssued Aprll 13, L973r Ee

revLsed August 28, 1973, for 1969 and Marsh 25, L974 for 1970 are

sustal.ned' togother with any addltlonaL j,ntereet aa may be lawfully

owing.

DATtsDr ALbanyr New York

Nov I 1979
STATE TAX CO}IMISSXON

r-"
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