
STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

OESTREICHER REALTY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under Art ic le f i lg 23
Tax Law for the Year(s) FE)(fftXfDXD(E
1965 and 1966.

Sta te  o f  New York
County of Albany

John Huhn

)Hhe is an employee of the

age, and Lhat on the 6th

Notice of Decision

M

enclosing a true copy thereof in a

follows : Oestreicher Realty
444 Madison Ave.
New York, New York L0022

, being duly sworn, deposes and says that

Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

day of APri l ,  L9 79 ,  )Fhe served the within

by (cert i f ied) mai l  upon Oestreicher Realty

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressed

AFFIDAVIT OF MAILING

of  the

by

a s

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S t ,a tes  Pos ta l  Se rv i ce  w i t h in  t he  S t .a te  o f  New York .

T h a t d e p o n e n t f u r L h e r s a y s t h a t t h e s a i d a d d r e s s e e i s t h e W

*fXfhf f  pet i t ioner  here in and that  the address set  for th on said r^r rapper is  the

last  known address of  the {XESWE} pet i t ioner .

Sworn

6 th

to

d a y

before me th is

e6 Apr i l  ,  Lg 7?

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
OESTREICHER REATTY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of UnincorPorated Business
Taxes  under  Ar t i c le  (g f  23

AFFIDAVIT OF MAILING

of  the
Tax Law fo-r _t_he Year(s) FXXXFXXXru I
1965 and 1966.

Sta te  o f  New York
County of AlbanY

John Huhn ,  being duly sworn,  deposes and says that

phe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 6th day of  Apr i l -  ,  Lg 79,  Xhe served the wi th in

Not ice of  Decis ion by (cer t i f ied)  mai l  upon Jesse c l imenko,  Esq'  &

Al lan J.  Parker ,  Esq'

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed
Jesse Climenko' Esq. &

as  fo l l ows :  A l l an  J .  pa rke r ,  Esq .
Shea, Gould, Climenko & CaseY

' 
330 Madison Ave.
New York, New York 10017

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cusLody  o f

Lhe  Un i t , ed  S ta tes  PosEa l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  Lhe said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

6th

before me th is

of  Apr i l

t o

d a y

rA-  3 (2 /7  6)

,  Ig  79 '



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YqRK 122?7

Apr!.l 6, 1979
J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

M J L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

c c :

Osetrsf,cher Rnalty
44{ }&dlsocr Avt.
Nem York, New York 10022

Genttrenenr

Please take notice of the Dec{Aton
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion$1 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in LhS Supreme
Court of  the State of New York, Albany County. within 4 l {ontbb

from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

ir,rlt?""Tr'li , I

fl*CJM:-
SIIPERVIS$IC TAX UEARINGOTFICgR

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the lt latter of the PetiLion

o f

OESTREICHER REALTY

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the  Years  1965  and  L966 .

DECISION

Pet i t ioner ,  Oestre icher  Real ty ,  444 l {ad ison Avenue,  New

York,  New York LOO22,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of unincorporated business tax under

Ar t ic le  23 of  the Tax Law for  the years 1965 and L966 (F i le  No.

L2290) .

A formal  hear ing was held before Solomon Sies,  Hear ing

Off icer ,  dX the of f ices of  the State Tax Commiss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York ,  oo  Apr i l  2L ,  L977  a t  9 :15  A .M.

Pe t i t i one r  appeared  by  Jesse  C l imenko ,  Esq .  and  A l l an  J .  Pa rke r ,  Esq .

The Income Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Wi l f iam Fox,

Esq . ,  o f  counse l ) .

ISSUES

I.  Whether  pet i t ioner  is  co l la tera l ly  estopped f rom arguing

rhat  i t  had no unincorporated business tax l iab i l i ty  for  L965 and

L966 .
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II.  l{hether the Income Tax Bureau is precluded by the

app l i cab le  s ta tu te  o f  l im i ta t i ons  o r  by  l aches ,  f rom assess ing

pet i t ioner  for  un incorporated business tax for  L965 and L966.

III .  ! i lhether services rendered by Leonard and Gerard Oestreicher

dur ing L965 and L966,  ds of f icers of  var ious corporat ions,  were so

interre la ted and in tegrated wi th  the i r  act iv i t ies in  connect ion

wi th the i r  un incorporated business as real  estate managers,  as to

const i tu te par t  o f  a  bus iness regular ly  carr ied on by them.

FINDINGS OF FACT

l .  On  June  30 ,  L975 ,  based  on  a  dec i s ion  o f  t he  S ta te  Tax

Cornrnission for L959 through L964, the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  Oestre icher

Real ty .  Said Statement  concerned the income received by Leonard

and Gerard Oestre icher ,  par tners of  pet i t ioner ,  Oestre icher

Real ty ,  for  the i r  act iv i t ies in  managing severa l  o f f ice bui ld ings

in L965 and L966.  In  accordance wi th  the aforement ioned Statement ,

the Bureau issued a Not ice of  Def ic iency against  pet i t ioner ,

Oes t re i che r  Rea l t y ,  t o ta l i ng  $11 ,445 .13  fo r  t he  yea rs  i n  ques t i on .

2.  The decis ion of  the State Tax Commiss ion that  was used

as a basis for the Statement of Audit Changes was rendered on the

mer i ts  o f  the case (pursuant  to  a submiss ion by the pet i t ioner ,

Oestre icher  Real ty)  and on the facts  presented,  and was not  rendered

as a defaul t  judgment ,  as a l leged by pet i t ioner .

3 .  On  Februa ry  18 ,  L969 ,  Gera rd  Oes t re i che r ,  ac t i ng  i n  h i s

capac i t y  as  a  pa rLne r  o f  pe t i t i one r ,  Oes t re i che r  Rea l t y ,  s i gned  a
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"Consent  F ix ing Per iod of  L imi ta t ion Upon Assessment  of  Unin-

corporated Business Taxes"  for  "1 year  fo l lowing the c lose of

proceedings"  for  the taxable years ending December 31,  L965 and

L966 .  The  c lose  o f  p roeeed ings  was  Ju l y  lB ,  1974 ,  wh ich  was  the

date of  the State Tax Conuniss ion 's  dec is ion prev ious ly  rendered

against  pet i t ioner .  The Not ice of  Def ic iency was subsequent ly

i s sued  June  30 ,  L975 .

4 .  Pe t i t i one r ,  Oes t re i che r  Rea l t y ,  f a i l ed  to  p rove  by

documentary or other substantial evidence that the Income Tax

Bureau's  delay in  asser t ing unincorporated business tax was

unreasonable or  that  pet i t ioner  was pre jud iced by the delay.

5 .  Dur ing  the  yea rs  i n  ques t i on ,  pe t i t i one r ,  Oes t re i che r

Real ty ,  was a par tnership engaged in  the business of  rea l  estate

management .  The par tnership consis ted of  two brothers,  Leonard

and Gerard Oestre icher .  Each brother  had a 50% interest  in  the

partnership and received a regular income from it.

6 .  Dur ing L965 and L966,  Leonard and Gerard Oestre icher

owned stock in several corporations, which in turn owned and

operated cer ta in  parcels  of  rea l  proper ty .  Leonard and Gerard

Oestre icher  owned 100% of  the s tock of  Oestre icher  Proper t ies Inc.

which owned and operated the 520 Eighth Avenue Building in New

York.  This  corporat ion owned f00% of  a)  the s tock of  Fore l l

Real ty  Corporat ion,  which in  turn owned and operated the 261 West

36th Street  Bui ld ing,  in  New York and b)  the Nustor ia  Real ty

CorporaLion, which owned and operated the 534 Eighth Avenue
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Building in New York. The 444 Nladison Avenue Building was owned

by a corporat ion in  which the brothers had a substant ia l  in terest .

7 .  Dur ing the years in  issue,  Leonard and Gerard Oestre icher

per formed substant ia l  serv ices for  the aforement ioned corporat ions

and managed the bui ld ings owned by sa id corporat ions.  They

planned and executed major construction and remodeling of the

bui ld ings,  ar ranged for  f inancing and mortgages,  negot ia ted wi th

tenants and superv ised the maintenance personnel  o f  sa id bui ld ings.

8.  As compensat ion for  the i r  serv ices,  the corporat ion paid

substant ia l  remunerat ion to  Gerard and Leonard Oestre icher  in

the  yea rs  a t  i ssue .  A l though  pe t i t i one r ,  Oes t re i che r  Rea l t y ,

f i led par tnership returns in  L965 and L966,  oo unincorporated

business tax r ras paid.  Leonard and Gerard Oestre icher  des ignated

most  of  the i r  compensat ion f rom the corporat ions to  be money

received for  serv ices rendered as of f icers and employees of  the

corporat ions,  instead of  compensat ion earned by the real  estate

management  par tnership,  Oestre icher  Real ty .

9 .  Pe t i t i one r ,  Oes t re i che r  Rea l t y ,  f a i l ed  to  adequa te l y

d i f ferent ia te the act iv i t ies of  Leonard and Gerard Oestre icher

for  i t  f rom thei r  act iv i t ies as of f icers of  var ious other  corpora-

t ions.  Pet i t ioner  a lso fa i led to  prove by documentary or  o ther

substant ia l  ev idence that  the serv ices rendered by Leonard and

Gerard Oestre icher  as of f icers of  sa id corporat ions were not  so

interre la ted and in tegrated wi th  the i r  act iv i t ies in  connect ion

wi th the i r  un incorporated business (Oestre icher  Real ty) ,  so as

to const i tu te par t  o f  a  bus iness regular ly  carr ied on by them.
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CONCLUSIONS LAW

A. That the Income Tax Bureau merely used a previous

decis ion of  the State Tax Cormniss ion (Pet i t ion of  Oestre icher

Real ty ,  dec is ion of  the State Tax commiss ion,  Ju ly  18,  L974)  as

a basis  for  issu ing a Statement  of  Audi t  Changes and Not ice of

Def ic iency againsL pet i t ioner ,  OesLre icher  Real ty ,  for  L965 and

L966.  The Income Tax Bureau d id not  contend,  nor  is  pet i t ioner

otherwise prec luded by co l la tera l  estoppel ,  f rom re l i t igat ing

i ssues  and  fac ts  p rev ious l y  dec ided  con t ra ry  to  pe t i t i one r ' s

content ions for  prev ious tax years.

B.  That  the Income Tax Bureau is  not  prec luded f rom assess-

ing pet i t ioner ,  Oestre icher  Real ty ,  for  unpaid unincorporated

business taxes because sa id assessment  was not  made wi th in  three

years f rom the f i l ing of  a  return as prescr ibed by sect ion 683

of  the Tax Law,  s ince pet i t ioner  waived the Statute of  L imi ta t ions

wi th respect  thereto.  Gerard Oestre icher ,  act ing as a par tner

and agent  of  pet i t ioner ,  Oestre icher  Real ty ,  s igned a va l id

"Consent" extending the t ime for assessment by the Income Tax

Bureau. The Income Tax Bureau acted within the t ime l imitation

s t i pu la ted  i n  t he  "Consen t "  and ,  t he re fo re ,  p rope r l y  assessed

pe t i t i one r  i n  acco rdance  w i th  sec t i on  683 (c )  (2 )  o f  t he  Tax  Law.

C.  That  the Income Tax Bureau is  not  gu i l ty  o f  laches by

v i r t ue  o f  i t s  f a i l u re  to  assess  pe t i t i one r ,  Oes t re i che r  Rea l t y ,

ear l ier .  The genera l  ru le  is  that  in  tax cases,  laches may not  be

OF

imputed to  Lhe State in  the absence of  s tatutory  author i ty  (Jamestown
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Lodge  1681  Lova l  Orde r  o f  Moose ,  I nc .  v .  Ca the rwood ,  31  A .D .  2d

981 ,  297  N .Y .S .  2d  775 ) .  The re  i s  an  absence  o f  such  s ta tu to r y

author i ty  in  the present  case.  The above equi tab le doct r ine a lso

does not  apply  because pet i t ioner  was not  pre jud iced by the Income

Tax Bureau's  inact ion,  nor  d id  the Bureau unreasonably  delay i ts

assessmen t  o f  pe t iE ione r  (See  N .Y .  Ju r  sec .  153 ) .  S ign i f i can t l y ,

there was no deliberate delay by the Income Tax Bureau, nor did

pet i t ioner  request  the Bureau to speed the process. (See  Sco t t -

Tex to r  P roduc t i on  v .  Mu rphv ,  34  A .D .  2d  L076 ,  L077 ,  3L2  N .Y .S .  42L ,

424 -  concern ing inact ion by State Tax Commiss ion) .

D.  That  the serv ices rendered by Leonard and Gerard

Oestre icher  dur ing L965 and L966,  in  managing and operat ing parcels

of  rea l  proper ty ,  were so connected wi th  the act iv i t ies of  the

unincorporated business (Oestre icher  Real ty)  as to  const i tu te par t

of  the real  estate management  bus iness regular ly  carr ied on by i t .

E. That the management fees received by Leonard and Gerard

Oestreicher during L965 and L966 were subject to the unineorporaLed

business tax,  wi th in  the meaning and in tent  o f  sect ion 703 of  the

Tax Law.

F.  That  the pet i t ion of  Ostre icher

No t i ce  o f  De f i c i ency  i ssued  June  30 ,  L975

DATED: Albany, New York
Apri l  6, L979

Realty is denied and the

i s  sus ta ined .

ATE TAX COMMISSION

\'u-Q5.. \C*"^^^


