
STATE OT NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert  D. & Elaine M. Power

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax Law

for  the  Year  1971.

AFFIDAVIT OF UAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Robert  D. & Elaine M. Power, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Rober t  D .  &  ELa ine  M.  power
1111 Park  Ave.
New York, Nf :- .0028

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said r{rapper

pet i t ioner .

properly addressed wrapper i -n a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

beffre th is

of i'Sep t ,



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert  D. & Elaine M. Power

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax Law

for the Year 1977.

A}FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Fred Bornstein the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Fred Bornstein
Fields, Fischgrund & Aerenson
420 Lexington Ave.
New York, NY l-0017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Swor;r

28\h

o  be fo



STATE OF NEIY YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAIIES H. fUItY JR., PRESIDENT

MIITON KOERNER
THOUAS H. LYNCH

JOHN J. SOTI,ECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, 1979

Robert D. & Elaine M. Power
1111 Park  Ave.
New York, NY 10028

Dear  Mr .  &  Mrs .  Power :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the $tate Tax Conrnission can only be instituted under
Article 78 of the Civil Practice f,aws and Rules, and must be corunenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York L2227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

fuz*247/A/lZzZ,--

Petitioner' s Represent,atiye
Fred Bornstein
Fields, Fischgrund 6 Aerenson
420 lexington Ave.
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEI,I YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

ROBERT D. POl,iER and ELIANE M. P0IIER

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Year
1 , 9 7 7 .

DECISION

Peti t ioners, Robert  D. Power and El iane M. Power, 1111 Park Avenue, New

York, New York 10028, f i led a pet i t . ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax Law for the year

1 9 7 1  ( F i l e  N o .  1 2 3 1 3 ) .

A formal hearing was held before Michael Alexander,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two Lror ld Trade Center,  New York, New

York, on M,ay 16, 7977 at 1:15 P.M. Pet i t . ioner appeared by Fields, Fischgrund

and Aerenson (Fred Bornstein, CPA and Max Zipper,  CPA). The Income Tax Bureau

appeared by  Peter  Cro t ty ,  Esq.  (R ichard  Kaufman,  Esq.  ,  o f  counse l ) .

ISSTIES

I.  Whether pet i t ioners were domici led in New York or whether a change of

domic i le  occur red  dur ing  7971.

I I .  Whether the guaranteed payments (salary and interest)  received by

pet i t ioner Robert  D. Power from a partnership, is a distr ibut ion of partnership

income and is whol ly taxable to New York State during Lhe resident per iod.

FINDINGS OF FACT

1.  Pet i t ioners ,  Rober t  D .  Power  and E l iane M.  Power ,  f i l ed  a  New York

State income tax resident return for L97L, on which they indicated their

per iod  o f  New York  S ta te  res idence as  September  15 ,  1971 to  December  31 ,  1971.

On sa id  re tu rns ,  they  repor ted  to ta l  New York  income o f  $14r495.00 .

2. 0n Apri l  11, 1975, the Income Tax Bureau issued a Statement of Audit



-2 -

Changes to pet i t ioners. This was done on the grounds that they were domici led

in New York State, that they were taxable on income from a1l sources, and that

al l  partnership distr ibut ions from Hal lgarten and Company ("Hal1garten") were

reportable on the New York State resident return. The income shown on the

Statement included interest income of $2 r646.00. Accordingly,  the Bureau

issued a Not ice of Def ic iency against them, assert ing personal income tax of

$ 4 , 4 0 0 . 2 2 ,  p l u s  i n t e r e s t  o f  $ 7 8 9 . 5 3 ,  f o r  a  t o t a l  o f  9 5 , 1 8 9 . 7 5 .

3. Pet i t ioner Robert  D. Power was born in the United Kingdom and l ived

there as a United States ci t izen (except for his attendance at col lege in the

United States in 1959 and for approximately two and one-half  years thereafter) .

0n September 15, 1971, he and his wife moved to the United States and establ ished

a nevr residence at 1111 Park Avenue, New York, New York. Unt i l  they moved to

New York, pet i t ioners owned a home at 33 Margaretta Terrace, London S.Id. 3,

England, which was their  pr incipal residence and domici le.

4 .  Pet i t ioner  Rober t  D .  Power  was a  par tner  o f  Ha l lgar ten  fo r  a l l  o f

197I.  Pr ior to that,  he was an employee of Hal lgarten. The partnership

return f i led by Hal lgarten indicated that.  part  of  l l r .  Power's distr ibut ion

cons is ted  o f  $21,819.00  in  o rd inary  income and $28r000 in  payments  to  par tners

(salary and interest) .  Pet i t ioners contended that the salary and interest

were guaranteed pa5nnents, and were not a distr ibut ion of the prof i ts of the

partnershipl  therefore, said salary and interest do not come within the meaning

of partnership income as that terrn is used i-n 20 NYCRR 748.6.

5. The interest income received by pet i t ioners and referred to in Finding

of FacL "2" was interest income from United States Treasury Bi l ls and Notes.

6. Pet i t ioners contended that capital  loss was computed incorrect ly,

since capital  losses which were attr ibutable to pet i t ionerts nonresident

period were included in the calculat ion.
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CONCTUSIONS OF tAW

A. That pet i t . ioners, Robert  D. and El iane M. Power, rdere not domici l iar ies

o f  New York  S ta te  p r io r  to  September  15 ,  !97 I .  Pe t i t ioners  became res idents

and domici l iar ies of New York State on September 15, 7977, and were required

to f i le their  return in accordance with 20 NYCRR 148 and with secLion 654 of

the Tax law.

B. That.  Treasury Regulat ion sect ion I .707-1 (c) provides that guaranteed

payments are regarded as a partner 's distr ibut ive share of ordinary incomel

therefore, the guaranteed payment.s are considered partnership income within

20 NYCRR 148.6.

C. That under secLion 612(c)(2) of the Tax Law, the interest income

referred to in Finding of Fact "5" is exempt from New York State personal

income tax.

D. That the Income Tax Bureau is directed to recompuLe capital  gain or

loss in the manner descr ibed in 20 NYCRR 148.7.

E. That the pet i t ion of Robert  D. Power and El iane M. Power is granted

to the extent provided for by Conclusions of Law, t tAtt ,  t rcrt  and "D". The

Income Tax Bureau is hereby directed to modify the Not ice of Def ic iency issued

on Apr i l  11 ,  1975 and tha t ,  except  as  so  gran ted ,  the  pe t i t ion  is  in  a l l  o ther

respec ts  den ied .

DATED: Albany, New York

SEP 2 B ' i[ ir:,
COMMISSION


