
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Psaty & Fuhrman, fnc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 1969 - 7977.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26Lh day of November, 1979, he served the within not ice of Decision by cert i f ied

mai l  upon Psaty & Fuhrman, Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Psaty & Fuhrman, Inc.
369 Lexington Ave.
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United StaLes Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last s of the

pet i t ioner .

Sworn to before me this

26th day of November, 7979.
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STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Psaty & Fuhrman, Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 1969 - 1971.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26Eh day of November, 1979, he served the within not ice of Decision by cert i f ied

mai l  upon Emit Romani the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Emit Romani
Saverin & Divittorio
747 Third Ave.
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said r .Jrapper is the last

known address of the representat ive o

Sworn to before me this

26th day of November, 1979



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1979

Psaty & Fuhrman, Inc.
369 Lexington Ave.
New York ,  NY 10017

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COM},IISSION

cc:  Pet i t ioner ts  Representa t ive
Emit Romani
Saverin & DiVit tor io
747 Third Ave.
New York, NY
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f

PSATY & FUHRMAN, INC.

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
7969,  1970 and 197I .

1. 0n February

aga ins t  pe t i t ioner ,

Sa id  no t ice  asser ted

for  a  to ta l  due o f

for f ive percent of

issue and was due to

Pet i t ioner,  Psaty & Fuhrman, rnc.,  369 Lexinglon Avenue, New York, New

York  10017,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of personal income tax under Art ic le 22 of the Tax Law for the years 1969,

I97A and 7977 (F i le  No.  00675) .

A formal hearing was held before Harvey B. Baum, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on September 27, L977 at 2:45 P.M. Pet i t ioner appeared by Emit Romani

of Saverin & DiVit tor io,  CPAts. The Income Tax Bureau appeared by Peter

Cro t ty ,  Esq.  (R ichard  Kaufman,  Esq. ,  o f  counse l ) .

ISSI]E

Whether reimbursement for t ravel and lodging expenses paid by pet i t ioner

to his employees const i tuted ' rsupplemental  income" to employeesl therefore,

subject to withholding.

FINDINGS OF FACT

DECISION

26, 1973, the fncome Tax Bureau issued a Not ice of Def ic iency

Psaty  &  Fuhrman,  Inc . ,  fo r  the  years  7969,7970 and 7971.

p e r s o n a l  i n c o m e  t a x  o f  $ 6 , 0 6 0 . 6 1 ,  p l u s  i n t e r e s t  o f  $ 8 1 4 . 8 3 ,

$6r875,44 .  The no t ice  ind ica ted  tha t  the  de f ic iency  was

the supplemental  income paid to employees for the years at

the fai lure of pet i t ioner to withhold New York State Lax.



- 2 -

2 .  Pet i t ioner ,  Psaty  &  Fuhrman,  rnc . ,  t ime ly  f i led  a  pe t i t ion  fo r

redeterminat ion of def ic iency for the years at issue, al leging that the reimburse-

ment made to employees for said years const i tuted expenditures for t ravel and

lodging in accordance with sect ion 162(a)(2) of the Internal Revenue Code;

that rrsuch expenditures are not supplemental  income or subject to withholding

t a x e s t t .

3- The fncome Tax Bureau produced, as i ts witness, the Tax Examiner who

prepared the payrol l  schedules of pet i t ionerfs employees. Said schedules were

introduced into evidence as Exhibi t  rrDrr,  together with the purported supplemental

income of said employees. The Staters Exhibi t  rrDrr indicated both the regular

payrol l  and the supplemental  income, whi le Exhibi t  "E" const i tuted a weekly

breakdown, by employee, of the purported reimbursement given to employees upon

which no withholding was made.

4. The examiner also test i f ied that the payrol l  and supplemental  income

schedules showed that the reimbursements were made cont inuously over a period

in excess of one year whi le employees were working on construct ion of the

Albany South Mal l .  In the opinion of the examiner,  such expenditures were not

considered reimbursement for travel and lodging away from home under the

Internal Revenue Code, but were ttsupplemental incomeil subjecL to withholding

under both Federal  and New York Tax Law.

5 .  Pet i t ioner rs  w i tness  tes t i f ied  tha t  pe t i t ioner  was awarded a  cons t ruc t ion

contract for work at the Albany South MaIl and that the construction work was

scheduled to be completed in six months, but delays caused by the State resulted

in extending the period of construct ion to a period of more than two years.

The witness also test i f ied Lhat because of a shortage of construct ion workers

in the Albany area, pet i t ioner had to hire workers who l ived a considerable

distance from Albany. The assignment to said area, though extended, const i tuted
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temporary work away from each such employee's home, and that the per diem

liv ing al lowance payments for t ravel and lodging were proper and were not

subject to withholding tax.

6. That of the twenty-two employees receiving reimbursement, six were

employed for less than two weeks and the remainder were employed at the MaIl

dur ing var ious t imes (always in excess of one year).  The men were hired

t'hrough the Union Hall in New York City to do concrete work only. The reimburse-

ment paid to employees for Lravel and lodging was made on a per diem basis.

Separate checks were issued (from the regular payrol l  checks) for these expenditures.

7. Pet i t ioner could not show the basis for f ix ing the amount of expenditure

for travel or lodging given each employee. A subsLant ial  number of employees

moved to the Albany area and worked for more than one contractor and continued

to receive reimbursements. There was test imony to the effect that t ravel and

lodging expenditures qtere, in some cases, based on union contract scales and

tha t  sa id  expenses  bore  no  re la t ionsh ip  to  the  enp loyees 'wage sca le .  There

was no evidence to indicate that any part icular employee had to voucher or

substanLiate actual expenses for t ravel or lodging to just i fy the reimbursement

received, but in the case of one employee the reimbursement amounted to $121000.00

for  one year .

CONCTUSIONS OF IAI,{

A. That the reimbursement for t ravel and lodging received by employees

who worked on the South MaIl  project cont inuously for a period greater than

one year const i tuted addit ional i -ncome, subject to withholding tax, within the

mean ing  and in ten t  o f  T reasury  Regu la t ion  sec t ion  31 .3401(a) -1  (a lso  see Rev.

Ru l .  59-371,  L959-2  CB 236) .

B. That pet i t ioner,  Psaty & Fuhrman, Inc.,  was required to deduct and

withhold tax under sect ion 675 of the Tax Law and 20 NYCRR 160.31 for those
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sixteen employees who worked longer than one year;  that pet i t ioner was not

required to withhold said tax for the six employees who worked less than two

w e e k s .

C. That the pet i t ion of Psaty & Fuhrman, Inc. is granted to the extent

shown in Conclusion of law "Brr.

D. That the Income Tax Bureau is hereby directed to modify the Notice of

Def ic iency issued on February 26, 1973, and that,  except as so granted, the

pet i t ion is in al l  other respects denied.

DATED: Albany, New York

Nov 2 6 1979


