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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  1979

Henry  H.  &  Grace (deceased)  R ice
Greenwich Rd.
Bedford ,  NY 10506

D e a r  M r .  R i c e :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax trawr atry proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany Counly,  within 4 months from
the da te  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Jonathan Glasner
Dav id  Berdon & Co.
415 Mad ison Ave.
New York, NY 10017
Taxing Bureau' s Representat ive



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter

Henry H.

the Pet i t ion

Grace (deceased)  R ice

o f

o f

&

AFFIDAVIT OF MAILING

for Redeterminat ion of a

of a Det.erminat ion or a

Personal Incone Tax

under Article 22 of the

for  the  Year  1972.

Defic iency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of 0ctober,  L979, he served the within not ice of Decision by cert i f ied

mai l  upon Henry H. & Grace (deceased) Rice, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

\,rrapper addressed as fol lows:

Henry  H.  &  Grace (deceased)  R ice
Greenwich Rd.
Bedford ,  NY 10506

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

9 th  day  o f  0c tober ,  L979.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Henry  H.  &  Grace (deceased)  R ice

MFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Personal fncome Tax

under Article 22 of ruhe

for the Year 1972.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  7979, he served the within not j-ce of Decision by cert i f ied

mai l  upon Jonathan Glasner the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Jonathan Glasner
Dav id  Berdon & Co.
415 Mad ison Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive

Sworn to before me this

9 th  day  o f  October ,  7979

the petitj-oner



STATE OF NEW YORK

STATE TAX COMI'IISSION

In the Matter of the Pet i t ion

o f

I{ENRY H. RICE and GMCE RICE

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
7 9 7 2 .

DECISION

Peti t ioners, Henry H. and Grace Rice, Creenwich Road, Bedford, New York

10506, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income Lax under ArLicIe 22 of the Tax Law for t ,he year 1972 (Fi le

N o .  1 4 5 1 4 ) .

A  smal l  c la ims hear ing  was he ld  be fore  Wi l l iam Va lcarce l ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two World Trade Cent.er,  New York,

New York ,  on  December  13 ,  1978 a t  9 :15  A. l '1 .  Pet i t ioners  appeared by  Jonathan

Glasner.  The Income Tax Bureau appeared by Peter Crotty,  Esq. (Frank Levit t ,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner Henry H. Rice real ized a capital  gain distr ibut ion

from a partnership.

FINDINGS OF FACT

1.  Pet i t ioners ,  Henry  H.  and Grace R ice ,  t ime ly  f i led  a  jo in t  New York

State personal income tax residenL return for 1972, on which no capital  gains

or  losses  were  repor ted .

2. 0n February 24, 7975, the fncome Tax Bureau issued a NoLice of Def ic iency

and an explanatory Statement of Audit  Changes to pet i t ioner Henry H. Rice,

which stated that he fai led to report  a capital  gain distr ibut ion and the

resu l t ing  mod i f i ca t ion  requ i red  under  sec t ion  612(b) (11)  o f  the  Tax  Law.
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3. Pet i t ioner Henry H. Rice contended that on September 28, 1970, he

purchased a 25% interest in the partnership of Court-Hawley Land Company ("the

partnership"),  by assuming approximately 25% in partnership l iabi l - i t ies. No

evidence was submitted as to the terms and condit ions of the purchase. A

sLatement submitted with the pet i t ion was purported to be the partnership's

ba lance sheet  as  o f  December  31 ,  1970.  However ,  Mr .  R ice  was no t  l i s ted  as  a

partner on said stat.ement,  and there was no indicat ion that a 25% interest in

the partnership l ras sold or exchanged for the part ial  assumption of i ts

l iab i l i t ies .

4. Pet i t ioner Henry H. Rice contended that in 1977, he transferred

one-half  of  his partnership interest to another member of the partnership. No

evidence was submitted as to the terms and condit ions of this transfer.

5. A statement issued to Mr. Rice by a cert i f ied publ ic account ing f i rn

indicated that his distr ibuted share of a long-term capital  gain from the

par tnersh ip  dur ing  7972 was $271611.79 ,  and tha t  " . . . th is  ga in  i s  based upon

the basis of your interest as shown on the partnership books. This gain may

be sub jec t  to  an  ad jus tment  i f  your  bas is  i s  d i f fe ren t . r r

6.  Mr. Rice contended that the proceeds of the sale which resulted in

the aforementioned capital  gain were used to sat isfy the partnership l iabi l i t ies,

including that port ion of the l iabi l i ty which he assumed. He reasoned that

since he received no monetary award from the sale and since his basis was

equal to or larger than the capital  gain which was distr ibuted, he did not

xeal ize a taxable capital  gain.

7. Pet i t ioner Henry H. Rice submitted a statement which he indicated was

a schedu le  o f  par tner 's  cap i ta l  as  o f  August  31 ,  1972.  Sa id  schedu le  l i s ted

h im as  a  par tner ,  and ind ica ted  cap i t .a l  ga in  income o f  $27,611.00 .
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CONCI,USIONS OF IAI,J

A. That pet i t ioner Henry H. Rice has fai led to sustain the burden of

proof imposed by secLion 689(e) of the Tax law, which requires him to establ ish

that he did not reaLize a long-term capital  gain, as distr ibuted and reported

by the partnership of Court-Hawley Land Company.

B. That the pet i t ion of Henry H. Rice and Grace Rice is denied and the

Notice of Def ic iency issued on February 24, 1916 for L972 is sustained, together

with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

ocT I1979
COMI{ISSION

COMMISSIONER



ilHl\blatlbrk state tr}ePartment of

TAXATICIN and FINANCE
TAX APPEALS BUREAU

M r  f ' n l, -J t l rn
t v . . .

Bet ter  address."  . .Renra i led I0 / IB/79

, f
\

L0/ r8 /7e Joseph Chvrywatlr

M-7s (s/76\
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STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

HENRY H. RICE and GRACE RICE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
X)GkIGfiXXAdOCXXXXIEXXIGO(XX&!ilXXXI( Re f und

AFFIDAVIT OF },IAILING

of Personal Income
T a x e s  u n d e r  A r t i c l e ( g Q  2 2 of  the
Tax Law for rhe year&iXXD(eXgAGDGX

L972 .

Sta te  o f  New York
County of Albany

Jay Vredenburg , being duly sworn, deposes and says Ehat

*re is  an employee of  the Depart ,ment  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the l8 th  day  o f  Oc tobe r  ,  L979 ,  c i t r e  se rved  the  w i th in

Not i ce  o f  Dec i s ion by 6FlffiDfnXilXmail upon Henry H. Rice and

Grace Rice XKeOfXXoOOdCXfidOoXX the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Henry  H.  and Grace (deceased)  R ice
210 Hook Road
Katomak,  New York  10536

and by  depos i t ing  same enc losed in  a  pos t ,pa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc tus ive  care  and cus tody  o f

the  Un i ted  Sta tes  PosEa l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent furEher says that the said addressee is rhe QAeSXASeXHfiOOe

XftX*XX pet i t ioner herein and that the address set forth on said \rrrapper is the

Sworn to before me th is

l g t h  d a y  o f  O c t o b e r  ,  L 9 7 g

rA-3 (2/76)



rA-36 (e/76) Sta te  o f  New York -  Department of Taxat ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Requested by Unit
Tax  Appea ls
B I d s .  9
Rm. L07

Date of Request

ro/r2/7 e
Bureau

Lynn Luce

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Soc ia I  Secu r i t y  Number
060 -07 -9613
0s7 -38 -7298

Name
H e n r y  H .  &  G r a c e  ( d e c e a s e d )  R i c e

Da te  o f  Pe t i t i on
7  6 /  04 /30

R o a d ,  B e d f o r d ,  N Y  1 0 5 0 6

ocT I 7 t979

Resu l t s  o f  sea rch  by  F i l es

Da te  o f  Sea rch

"'t7' 
/L'/ 7 f

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER


