
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  1979

Estate of George Schmidt
c/o Margaret Bohlander,  Admin.
62 Buena Vista Rd.
New City,  NY 10956

Dear  Ms.  Boh lander :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Atbany County, within 4 months
from the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION.

Peti t ioner '  s Representat ive
John H.  S idgmore ,  J r .
1  S .  M a i n  S t .
Spring Val1ey, NY 70977
Taxing Bureau's Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Estate of George Schmidt

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncone Tax & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1970 -  1972.

AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th  day  o f  0c tober ,  L919,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Estate of George Schmidt,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed posttrr4id r l rrapper addressed as

f o l l o w s :

Estate of ceorge Schmidt
c/o Margaret Bohlander, Admin.
New Ci ty ,  NY 10956

and by deposit ing same enclosed in a postpaid

(post.  of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That. deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

I
Sworn to

9th day

before me th is

of  October,  1979



STATE OF NEI'i YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Estate of George Schmidt

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax & UBT

under Art ic le 22 & 23 of the Tax law

for  the  Years  L970 -  L972.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on Lhe

9th day of October,  7979, he served the within not ice of Decision by cert i f ied

mai l  upon John H. Sidgmore, Jr.  the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr .  John H.  S idgmore ,  J r .
1  S .  M a i n  S t .
Spring Val1ey, NY 10977

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive

Sworn to before me this

ioner .

h:"'ffit// *T



STAf,E OF NEW YORK

STI(IE TA)( CCD,DIISSION

In the lil,atter of the Petition :

o f :

1IIE ES'IAf,E OF GEORGE C. SCIIMIUI : DECISION

for Redetermjnation of a Deficienqg or :
for Refund of Personal Inccne and Unincor-
porated Business Taces r:nder Artj-cles :
22 artd 23 of tkre Ta< Law for the Years
1970, 1971 and L972. :

Petitioner, ttre Estate of Ceorge C. Sclunidt, c/o it[argaret Botrlander,

Aftninistratrix, 62 Buena Vista Road, Nen^r City, New York 10956, and Edna Prirrnk,

Artninistratrix, 2 Cooper Drive, Nanuet, lJerp York 10954, filed a petj-tion for

redeterminatj-on of a deficienqg or for refi-red of personal inore and uninortrnrated

business taces under Articles 22 ar'd" 23 of the Ta< Larr for the years L970, L97L

arld, L972 (File No. I5I7B).

A snall- clainrs hearing was held before William Valcarel, Itrearing Officer,

at tlre offices of tkre State Ta:< Cqnnission, T\,rp l{crld Trade Center, Narrr York,

New York, on Decenber 12, 1978 at 9:15 A.M. Petitj-qrer appeared by John H.

Sidgnore, Jr., Accor.ntant. The Inccnre Tar Bureau appeared Lryz Peter Crotty,

Esq. (Frank Levitt, Esq., of crnrrsel) .

]SSUE

Whettrer gain and interest incore derived frcrn the sale of land was sulcject.

to r:nincorgnrated business tar.

FIND]NGS OF FACT

1. George Schnddt tirrely filed Nevr York State incqre tax resident returns

for 1970, L97I and 1972, on whictr he clained net farm losses frqn ttre sale of

cLricken eggs and a long-term capitaf gain fron the sale of real estate reported

on ttre installnent basis. Uninoorporared business tax returns v,ere not filed

for said years.
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2. On April L2, L976t ttre Inccne Tar< Bureau issued a ltrotice of Deficienqg

for L970, 1971 and L972, asserting personal incore and r:nincrcrgnrated business

taces of $S,27L.38t a penalQr of $201.83 (pursuant to secb.ion 585(c) of the Tar

Law for r.rrderestirnation of tax) and a penalty of $11788.36 (Ersr:ant to sections

685 (a) (1) and (a) (2) of tkre Tax Law) for failure to file r:nincorSnrated br:.siness

tax returns and pay the tax shcntm to be due, plus interest of $Lr270.40, for a

stun of $81531.97. Said Notice was issued on tlre garor:nds that petitioner did

not add 201 of one-half of ttre ailrrrmt of his long-term capital gain (as provided

in section 612(8) (11) of ttre Ta>r law) to his total Nerar York incqre for L972.

Also, he was liable for nuinimun inccne tar on one-half of ttre long-term capital

gain derived frcnr the sale of land, pursuant to section 601-A of ttre Ta< Lar,v.

These adjustments were conceded to and are not at issr.rc. Said Notice also held

that I,1r. SchrLidt was sr:lcject to r.rrilcorporated br:.siness ta>< on interest inccne

and gain derived frcrn ttre sale of an asset connected witl- his farm.

3. George Schnidt was assessd a penalQz for r:nderestjnation of ta>r for

each of tLrc years at issr:e, as a result of the wrderpalment of estimated tar

neasured by the ta< shoun on the return.

4. !lr. Sclrnidt was ttre sole proprietor of a snall ctricken fann in Ner,r

City, New York. Itre derived his incrcne frqn tlre sale of eggs and dedrcted

therefrcrn the crcst of ttre feed he pr.rrctrased, his ta)<es, and insr:rance, wtrich

resulted in a net fa::n loss for eactr year at j-ssue.

5. George Schn[dt orr,nred approximately 2L.213 acres of land, of wtrich

19.963 acres were vacant and 1.25 acres were rrsed for his ctridcen farm and, for

his personal residence. Tlre 1.25 acres cqrtained a snall frane hor:.se and a

ctricken coop wittr approximately 25 to 40 ctrickens. In prior years, a gnall

portion of ttris acreage was used to lrnj.:rtain a personal vegetable garden and to

raise hay and fodder-crcrn to feed his cr:rw.
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6. On t4ay 14, 1968, petitioner sold 19.963 acres to Eden Rrc Estates,

Inc., sr:leject to a sr:nrey lrhich separated said acres frcrn the total acreage

which he crtrned. PetiLioner qontinued to reside at and operate his ctricken farm

frcnr ttre rernaining I.25 acres of land, r:ntil his death on Ncnrsrber 2L, L974.

CCNUJUSIOD{S OF IATV

A. That ttre 19.963 acres sold by Ceorge Schnidt did not onstitute the

sale of a br.r.siness asset; thus, the gain and interest inccne derived therefron

was not subject to r:nincorporated business tax.

B. lltrat, ttre penafty asserted for r-rndergnlnent of estjmated tax for 1970

and 1971 (pursuant to sectiqr 685 (c) of ttre Tax Lan) was not t5nely, in acr:ordance

witkr ttre ttrree-year period of limitation prorzided for in sestidl 683 of the Ta><

Law. The penaltlz asserted for r:nderpalznent of estimated tax for 1972 under

saio secb.ion of ttre Ta< Lar^r was prcper, but should be nodified based on Conch:sion

of Lahl "Att.

C. Ttrat ttre petition of ttre Estate of George Scfmidt is granted to the

o<tent that ttre r:nincorporated business ta<, jncluding ttre related penalties

and interest, is cancelled in full; that the penalty asserted in accordance

with section 685(c) of ttre Ta:< Law for 1970 and 1971 is also canelled in fu11;

that ttre Inccne Ta< Bureau is hereby directed to noclify the Notice of Deficienqg

issr:ed on April L2, L976i and that,, e>rcept as so granted, tlre lntition is in

all otlrer respects denied.

DIfID: Albarry, New York

OcT I p79

TAX M/A{ISSION


