
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

George R. & Marion G. Vogt

AITIDAVIT OF MAITING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of t'!ne

for  the  Year  1970.

a Def ic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says thaL he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

27st day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon George R. & Marion G. Vogt,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

George R. & Marion G. Vogt
31 Mohawk Rd.
Shor t  H i l l s ,  NJ  07078

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

George R. & Marion G. Vogt

for Redeterrninat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax traw

for  the  Year  1970.

AFFIDAVIT OF MAITING

$tate of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

21st day of September, 7979, he served the within not ice of Decision by

cert i f ied mai l  upon the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vJrapper addressed as fol lows:

Si rs
Hancock, Estabrook, Ryan, Shove & Hust
1400 Mony Plaza
Syracuse, NY 132A2

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

to  be for

day of

th is
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STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TULI.Y JR., PRESIDENT

I'IILTON KOERNER
THOMAS IT. IYNCH

JOI{N J. SOII.ECITO
DIRECTOR

Telephone: (518) 457-1723

September 21,  1979

George R. & Marion G. Vogt
3L Mohawk Rd.
Shor t  H i l l s ,  NJ  07078

Dear  Mr .  &  Mrs .  Vogt :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, A1bany, New
York 12227. Said inquir ies wi l t  be referred to the proper authori ty for
repIy.

Pet i t . ionert  s Representat ive
Hancock, Estabrook, Ryan, Shove & Hust
1400 Mony PLaza
Syracuse, NY 13202
Taxing Bureau' s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GEORGE R. VOGT and MARI0N G. VOGT

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the
Y e a r  1 9 7 0 .

DECISION

Pet. i t ioners, George R. Vogt and Marion G. Vogt,  3L Mohawk Road, Short  Hi l ls,

New Jersey  07078,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of the Tax law for the year

1 9 7 0  ( F i l e  N o .  0 0 5 1 1 ) .

A formal hearing was held before Jul ius E. Braun, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Bui lding / /9,  State Campus, Albany, New

York ,  on  January  20 ,  1977 a t  9 :15  A.M.  Pet i t ioners  appeared by  Hancock ,

Es tabrook ,  Ryan,  Shove and Hust ,  Esqs .  (Joseph H.  Murphy ,  Esq. ,  o f  counse l ) .

The Income Tax Bureau appeared by Peter Crotty,  Esq. (Harry Kadish, Esq.,  of

counsel)  .

ISST]E

Whether nonresident

by pet i t ioner George R.

Endeavor Car Company.

pet i t ioners were ent i t led

Vogt during 1970, when he

to deduct losses sustained

was a l imited partner in

F]NDINGS OF FACT

1.  Pet i t ioners ,  George R.  and Mar ion  G.  Vogt ,  t ime ly  f i led  a  jo in t  New

York State nonresident personal income tax return for L970, on which they

reduced their  New York StaLe income by losses attr ibutable to Mr. Vogtrs

l imited partnership interest in Endeavor Car Company ("Endeavor").
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2. 0n Apri l  12, 7974, the fncome Tax Bureau issued a Statement of Audit

Changes against pet i t ioners, George R. Vogt and Marion G. Vogt,  adjust ing

their  taxable income for 1970 and imposing addit ional personal income tax for

said year.  In accordance with the aforesaid Statement of Audit  Changes, a

Notice of Def ic iency was issued against pet i t ioners on ApriL 72, 7974 asserL-

ing  persona l  income tax  o f  $41423.30 ,  p lus  in te res t  o t  $494.42 ,  fo r  a  to ta l  o f

$4,9 r7  .72 .

3. Endeavor l , ras a l imited partnership organized in 1968, which partner-

ship consisted of two general  partners (Mr. Charles Lee, Jr.  and Staghound

Corporat ion) and eighteen l imited partners, one of whom was Mr. Vogt.  The

partnership return f i led by Endeavor for 1970 had a statement attached which

read "I t ]he properLy owned by this partnership is located and operated outside

the State of New York.t '  The statement attached fot 1969 (which year is not at

issue) had a simi lar statement,  plus the staLement thaL ' rno part  of  the net

operat ing loss of the partnership is der ived from or connected with New York

Sta te  sources ,  and there fore ,  no t  a l locab le  to  nonres ident  par tners . t t  The

distr ibut ion schedule which was attached to the partnership return of Endeavor

fo r  1969 '  1970 and 1971 showed a  de f ic i t  ba lance in  pe t i t ioner  George R.  Vogt 's

capital  account.

4 .  P i t t sburgh P la te  G lass  Indus t r ies ,  Inc .  ( "PPG")  was the  owner  o f  a

number of used rai l road tank cars. In order to raise cash for expansion pro-

grams, i t  sold said cars to Endeavor which, s imultaneously,  leased them back

to PPG under a net lease arrangement.  Under said arrangement,  PPG assumed

l iabi l i ty,  to indemnify Endeavor against aI I  obl igat ions and claims relat ing

to or ar is ing out of the operat ion of the equipment.  Thereafter,  when new

cars were acquired, the ordering was done by PPG. Endeavor reviewed PPG's

purchase order and agreed to purchase those cars, with the net lease agreement
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nade ei ther before or after the purchase. Despite the net lease agreement,  i t

was necessary for Endeavor to carry on i ts acLiviLies in order that member

partners real ize a prof i t  on their  investment.

5 .  The bu lk  o f  Endeavor ts  ac t i v i t ies  were  conducted  by  Mr .  Char les  lee ,  J r .

one of the two general  partners, f rom the off ices of First  Boston Corporat ion

aL 20  Exchange P lace ,  New York ,  New York .  Mr .  Lee,  a  v ice-pres ident  o f  F i rs t

Boston Corporat ion, devoted approximately 307. of his t ine to the business of

Endeavor .  Endeavor 's  books  o f  account ,  ledgers ,  f i l es  and o ther  records  were

kept at this off ice. MaiI  addressed to Endeavor qras ei ther del ivered to this

off ice or to i ts statutory address at 10 Garden Place, Brooklyn, New York

(Mr .  Lee 's  home) .  Mr .  Lee 's  ac t i v i t ies  cons is ted  o f  a r rang ing  fo r  temporary

and long-term f inancing, negot iat ing lease agreements, issuing capital  cal ls

on the partners, conduct ing correspondence, providing faci l i t ies and personnel

on a contractual basis,  and supervising the general  act iv i t ies of Endeavor,

6. Endeavor had no employees as such, nor did i t  specif ical ly pay for

the space which i t  occupied on the premises of the First  Boston Corporat ion at

20 Exchange Place, New York, New York. I t  had no other off ices ei ther inside

or outside New York State. Endeavor ut i l ized the services of employees of

F i rs t  Bos ton  Corpora t ion  and a lso  re l ied  on  sa id  f i rm fo r  o ther  serv ices ,

which servi .ces and personnel were provided for on a contractual basis under a

compensatory arrangement between Endeavor and First  Boston.

CONCLUSIONS OF I.AW

A. That the act iv i t ies of the partnership, Endeavor Car Company, were

passive in nature and did not have the frequency, cont inui ty,  and regular i ty

of act iv i t ies so as to const i tute a regular business act iv i ty,  within the

meaning and intent of  sect ion 703 of the Tax Law and 20 NYCRR 203.1(a).  As a

result ,  the partnership was not engaged in a business, t rade, or profession i-n
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New York State, but rather had an investment in rai l road cars located outside

New York State; therefore, the distr ibut ive share of loss received by pet i t ioner

George R. Vogt from Endeavor Car Company did not const i tute a loss derived

from or connected with New York St.ate sources, within the meaning and intent

o f  s e c t i o n s  6 3 2 ( b ) ( 1 ) ( A ) ,  6 3 2 ( b ) ( 1 ) ( B )  a n d  6 3 7  ( a ) ( t )  o f  t h e  T a x  L a w ,  a n d  2 0

N Y C R R  1 3 1 . 4 ( a )  .

B. That Treasury Regulat ion 51.704-1(d) l imits the amount of partnership

loss which may be al lowed to a partner,  to the amount of the adjusted basis of

his int .erest in the partnership at the end of the partnership's taxable year,

wherein the loss occurred; moreover,  pet i t ioner George R. Vogt would not have

been al lowed to claim a loss had said loss been derived from. and/or connected

wi th  New York  sources .

C.  That  the  pe t i t ion  o f

the Not ice of Def ic iency dated

addit ional interest as mav be

DATED: Albany, New York

sEP 2 1 1979

George R. Vogt and Marion G. Vogt is denied and

Apri l  12, 1974 is sustained, together with such

lawful ly owing.

COMMISSIONER
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

Georse R. VOGT and Marlon VOGT
For  a  RedE te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Personal  rneome

AFFIDAVIT OF },IAILING

TaxyT under  Ar t i c le ( r )  ZZ o f  the
rax Law for rhe ueax(y/pTTpffiff@) IgTo

State of New York
counry of Albany

Jay Vredenburg ,  being duly sworn, deposes and says that

he
f f r f  

i "  an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 26 day of September ,  LgTg ,  Fh" served rhe within

Dec ls ion  by  (cer r i f ied)  ma i l  upon Peat ,  Marwlek

and Ml tche l l  ( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :
Peat ,  Marwlek  & Ml tche l l
111 Wash lng ton  Avenue
Albany ,  New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  peEi t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

last  known address of  the ( representat ive of  the)  pet ; ie io

Sworn

26th

be fo re  me  th i sto

d " y

rA-3 (2/76)

mber ,  L9Tg.


