
STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion
b

o t

FREDERICK P. and MURIEL K. WALSTOV'I
Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes  unde r  A r t i c l e ( x )  22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(r)>**>&ecdrd{*) L973.

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

fhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the l5 th day of  March ,  19 79 r  fhe served the wi th in

Notice of Decision by (M;*f*d) mail upon Frederick P. and

Muriel K. Walstow (xnp:srn*aii:ce<nf) Ehe petit ioner in the within proceeding'

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as fo l lows:  Mr.  & Mrs.  Freder ick P.  Walstow
c,/o Caltex Oil Sae.
Arapiles 13
Madrid 15, Spain

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wraPPer  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the Gf*Xe**g[**:*X*

pfx* lp)  pet i t ioner  here in and chat  the address set  for th on said v/ rapPer is  the

last  known address of  the @:the)  pet i t ioner .

Sworn to before me th is

15th day of  March

rA-  3 (217 6)

, 1 9 7 9



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FREDERICK P. and MURIEL K. WALSTO!{

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes  unde r  A r t i c l e  ( x )  22 of  the
Tax Law for the Year(*}>gf<xkf<.ir9*(Er) fgZS.

Sta te  o f  New York
County of Albany

John Hutrn

xhe is  an employee of  the

age,  and that  on the 15th

Notice of Decision

,  being duly sworn, deposes and says that

Department,  of  Taxat ion and Finance, over 18 years of

by (certified) mail upon Howard O. LeShaw

the pet i t ioner in the within proceeding,

securely seal-ed postpaid htraPper addressed

AFFIDAVIT OF MAILING

day of March ,  19 7g,  xhe served the wi th in

( rep resen ta t i ve  o f )

by enclos ing a t rue copy thereof  in  a

as follows: Howard. O. LeShaw, CPA
35 West 53rd Street
New York, New York 10019

and  by  depos i t i ng  same  enc losed  i n  a  pos tps . i d  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w iEh in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  seE  fo r th  on  sa id  w raPPer  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

15th

to

d a y

before me th is

of March , L9 79

rA-  3 (2 /7  6)



STATE OF NEW YORK
srATE TAX coMMrsiror.l
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

llardl Ut, l9?9J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

llfr I ltrr. Frcdcrlclr P. l{alrtor
o/o Caltox Oll 8ac.
Arq5rllor 13
r|.drld 15, 8trd.n

DeaE tlr. & tiff. hlstorr

Please take notice of the DEC!8ION
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(f,) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York. Albanv Countv. within { mntbr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

&.

i  . . i
I

/ilttmEl, ll.i8nmER
sr"mvnltF ndf nrrnrm o[treB

Petitioner's Representative

Taxing Bureauts Representat ive

(6 /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

FREDERICK P. and MURIEL K. WALSTOW

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
1973 .

DECISION

Pet i t ioners,  Freder ick P.  and Mur ie l  K.  Walstow,  c /o CaLEex Oi l

Sae . ,  A rap i l es  13 ,  Madr id  15 ,  Spa in ,  f i l ed  a  pe t i t i on  fo r  rede te rm i -

nation of a deficiency or for refund of personal income tax under

Ar t ic le  22 of  the Tax Law for  the year  1973.

A formal  hear ing was held before Wi l l iam , I .  Dean,  Hear ing Of f icer ,

at the off ices of the State Tax Commission, Two World Trade Center,

New York,  New Yorkr  or r  June 13,  L977 at  9 :15 A.M.  Pet i t ioners appeared

by Howard O. LeShaw, CPA. The fncome Tax Bureau appeared by Peter

Cro t t y ,  Esg .  (Lou is  Sen f t ,  Esg .  r  o f  counse l )

ISSUE

Whether petit ioners

dent individuals for the

are l iabIe for New York State taxes as resi-

1973 tax year .

FINDINGS OF FACT

1.  On January 26,  L976r  the Income Tax Bureau issued a Not ice

of  Def ic iency to  pet i t ioners,  Freder ick P.  and Mur ie l  K.  Walstow,

ind i ca t i ng  a  de f i c i ency  o f  $3 ,723 .74 ,  p lus  i n te res t ,  f o r  t he  1973  tax
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year .  This  amount  was reduced by $559.00,  sa id sum being designated

by the Bureau as "over-payment on return. " On the same date, the

Bureau issued a s tatement  of  Audi t  changes reading,  in  per t inent

pa r t ,  as  fo l l ows :

"Removal from New york State for a temporary and
limited period of employment does not constitute
a permanent change of residence and the person
retains the status he had before such employment.
Employees who, in the performance of their duties,
have received orders to proceed to stations of
duty outside the United States, do not lose their
s tatus as New york res idents because such ass ign-
ments are presumably temporary, even though they
may conceivably  be of  re la t ive ly  long durat ion. ' ,

2 .  Mr.  Walstow and h is  wi fe  were born in  the Uni ted Kingdom and

l ived there unt i l  L937 and 1940,  respect i -ve ly .  They then both l ived

in the s tate of  Bahra in on the Arabian Gul f  unt i l  Lgs7.

3. Mr. Walstow was employed by Caltex Petroleum Corporation

and var ious of  i ts  subsid iar ies dur ing the per iod pet i t ioners were

in Bahra in and unt i l  1977.

4.  In  1957 Mr.  Walstow was t ransferred to  the uni ted s tates by

Cal tex on a two-year  t ra in ing ass ignment .  Dur ing the i r  f i rs t  year  j -n

the Uni ted States,  pet i t ioners l ived in  a rented,  furn ished house in

Eastchester ,  New york.

5-  In  1958 Mr.  Walstow's  t ra in ing ass ignment  was terminated.

He obtained an immigrant visa from the United States Immigration

Department with the aim, ult imately, of becoming a natural ized United

S ta tes  c i t i zen .
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6.  Pet i t i .oners purchased a house in  New Ci ty ,  Rockland County '

New York,  in  1958 and l ived there unt i l  1960.  The house was so ld in

July  of  1960,  when pet i t ioners were t ransferred to  Austra l ia  by

Cal tex.  Pet i t ioners remained in  Austra l ia  unt i l  October  of  L97L,

except for a six-month period in 1963 when Mr. Walstow was in New York

City and l ived in a hotel in order to complete his residency require-

ment  for  becoming a Uni ted States c i t izen.  Having sat is f ied the

res idency requi rement ,  Mr.  Walstow became a Uni ted States c i t izen in

1963 .  (Mrs .  Wa ls tow  con t i nues  to  be  a  B r i t i sh  sub jec t . )

7 .  In  October  of  L97L,  pet i t ioners moved f rom Austra l ia  to

New York City. They left a part of their household furnishings in

storage in  Sydney.  Pet i t ioners '  daughter  remained in  co l lege in

Austral ia. Petit ioners state that they expected that they would be

in New York temporari ly, pending another overseas assignment. Peti-

t ioners rented an apartment in New York City. During L972, while

based in New York, Mr. Walstow spent two months working in Spain. In

May of  1973,  pet i t ioners moved to Spain,  where Mr.  Walstow was employed

by  Ca l tex  O i I  Sae .

In  an  a f f i dav i t  da ted  May  18 ,  L977 ,  pe t i t i one rs  s ta te :

"That r ort our departure from the State of New York
on May 15,  L973,  i t  was our  in tent ion to  l ive e lse-
where for the remainder of our natural l ives.

In pursuit of this intention we l ived outside of the
Uni ted States unt i l  March 7,  L977,  whi le  employed in
Spain, and subsequently in retirement, we have been
living on vacation in various countries and in various
s ta tes  o f  t he  Un i ted  S ta tes . . . .We  depose  tha t  a t  no
time has it  ever been our intention to be resident
i-n the State of New York. "
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8. Petit ioners own no property in the State of

do not rent, lease or own any apartment in the State

They own property in England and in Florida.

9. Petit ioners have never voted in the united

c i ty ,  s ta te or  Federa l  e lect ions,  nor  have they ever

vote.

10 .

S ta te .

New York and

of  New York.

States in  e i ther

registered to

In 1973 pet i t ioners spent  a to ta l  o f  135 days in  New York

CONCLUSIONS OF LAW

A. That  "Domic i le ,  in  genera l ,  is  the p lace which an ind iv idual

intends to be his permanent home the place to which he intends to

re tu rn  whenever  he  may  be  absen t . "  20  NYCRR L02 .2 (d )  (1 ) .  Pe t i t i one rs

di-d not intend New York State to be their permanent home; thus, they

were never  domic i l iar ies of  New York State.

A.  1)  That  Mr.  Walstow was born and ra ised in  the Uni ted Kingdom

and was assigned to Bahrain for twenty years by his employer, Caltex.

In 1957 he was transferred to New York by Caltex for a two-year training

assignment .  Subsequent ly ,  h is  t ra in ing ass ignment  was terminated.

Though petit ioners moved from a rented, furnished house in 1958 to a

house they had purchased in Rockland County, New York, Mr. Walstow

conti.nued to be employed by Caltex and was thus subject to further

overseas ass ignment .  In  Ju ly  of  1960,  pet i t ioners so ld the i r  house in

Rockland County and moved to Austral ia, where they l ived for eleven

yea rs .
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A. 2)  That  in  1958 Mr.  Walstow had obta ined an immigrant

visa frorn the United States Immigration and Natural ization Service

wi th a v iew to becoming a natura l ized Uni ted States c i t izen at  a

la ter  date.  In  1963 Mr.  Walstow returned to New York f rom Austra l ia

to complete the necessary residency requirement. He l ived in a hotel

in New York City for a six-month period and became a natural ized United

States c i t izen.  Ci t izenship,  however ,  does not  determine domic i le .

20 NYCRR 102.2 (d)  (3) .  Fol lowing h is  s ix-month s tay in  New York,

Mr.  Walstow returned to Austra l ia .

A.  3)  In  October  of  L97I ,  hav ing le f t  the i r  daughter  ( in

col lege)  in  Austra l iar  Ers wel l  as some of  the i r  household furn ish ings '

petit ioners returned to New York City. Mr. Walstow expected to be in

New York City temporari ly, pending a new assignment by Ca1tex. Peti-

t ioners rented an apar tment  in  New York Ci ty .  Dur ing 1972,  Mr.

Walstow spent two months working in Spain for his employer. In May

of  L973,  Mr.  Walstow was ass igned to Spain to  work for  Cal tex Oi l

Sae.  in  Tarragona,  where pet i t ioners l ived unt i l  March 7,  L977.

At no t ime did petit ioners intend to make their f ixed and

permanent home in New York.

B.  That  in  the L973 tax year ,  pet i t ioners spent  135 days in

New York State;  thus,  they are non-res ident  ind iv iduals .
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C.  That  the pet i t ion of  Freder ick P.  and Mur ie l  K.  Walstow

is granted.  The Not ice of  Def ic iency dated January 26,  l -976 is

cancelled. The Income Tax Bureau is directed to ascertain whether

pet i t ioners are ent i t led to  a refund,  which,  i f  such be due,  shal l

be paid to  them wi th in terest .

DATED: Albany, New York

March  15 ,  L979

STATE TAX COMMISSION

I

\ .

\\r.pc; \C*..--
COMMTSSTONER

COMMISSI


