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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  1979

Jul ius & Margueri te Westheimer
Middleburgh, N 12722

Dear  Mr .  &  Mrs .  Westhe imer :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th . )

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jul ius & Margueri te Westheimer

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome & UBT

under Art ic le 22 & 23 of the Tax Law

for the Year 7972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  1979, he served the within not ice of Decision by cert i f ied

mai l  upon Jul ius & Margueri te l lestheimer, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Jul- ius & Marguerite Westheimer

Middleburgh, Ny L2I22
and by deposit ing same enclosed in a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the
United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

this

r979.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

9th day

be fo re  me

of  -October ,



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JUIIUS WESTI{EIMBR and
MARGIIBRITE IdESTI{E II"IER

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome and
Unincorporated Business Taxes under
Art ic les 22 and 23 of the Tax Law for
the  Year  1972.

DECISION

Peti t . ioners, Jul ius and l largueri te Westheimer, Middleburgh, New York 72722,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income and unincorporated business taxes under Art ic les 22 and 23 of the Tax

Law fo r  the  year  1972 (F i fe  No.  15849) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  l l r igh t ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Bui lding l l9,  State Campus, Albany,

New York ,  on  December  1 ,  1978 a t  11 :00  A.M.  Pet i t ioners  appeared pro  se .  The

fncome Tax Bureau appeared by Peter Crotty,  Esq. (Mart in Condon, Esq.,  of

counse l ) .

ISSIIES

I .  Whether the gains received from a condemnation award on parcels of

land, as weII  as the interest income received from the condemnation award,

were properly included in pet i t ioners'  New York State personal incone for

7972.

I I .  Whether the income received from the condemnation award is subject Lo

New York Stat.e unincorporated business tax for 1972.

FINDINGS OF FACT

1. Pet i t ioners, Jul ius and Margueri te l {estheimer, f i led a New York State
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Income Tax Resident Return for 1972. They reported the results of their

calculat ions for the condennat ion award, including the interest received, as a

Iong-term capital  gain on said tax return. They did not f i le an unincorporated

business tax return for said year

2. The Income Tax Bureau recomputed the capital  gain and interest received

on the condemnation award and added it to the total New York income which was

previously reported. Based on the recomputat ion of the award, the Income Tax

Bureau found pet i t ioners subject to the New York State minimum income tax.

The Income Tax Bureau also contended that the income received from expropriation

of the farm land was subject to unincorporated business tax. 0n Apri l  L2,

7976, a Not ice of Def ic iency was issued against pet i t ioners for 7972 in the

amount  o f  $1 ,073.39  in  persona l  income tax  and $527.52  in  un incorpora ted

b u s i n e s s  t a x ,  p l u s  i n t e r e s t  o f  $ 3 5 9 . 2 1 ,  f o r  a  t o t a l  d u e  o f  $ 1 1 9 6 0 . 1 2 .

3. On June 25, 1976, pet i t ioners f i led an amended ret.urn and paid an

addit ional personal income tax of $43.65. The payment was appl ied against the

Notice of Def ic iency issued on ApriL 12, 7976.

4. For many years pr ior to 1956, pet i t ioners owned and operated a dairy

farm. In 1956 they sold the catt le and dairy equipment,  dismantled a barn and

discont inued the dairy farm operat ion. After discont inuing the dairy operat i -on,

pet i t ioners'  real  property consisted of three houses, farm bui ldings and land.

From 1956 to 1964, pet i t ioner and his son operated a farm on the land; thereafter,

i t  was held as rental  property.  Pet i t ioners were not engaged in the business

of farming during the year at issue.

5. Pet i t ioners f i led Federal  Schedule "E'r  (Supplemental  Income Schedule) ,

showing net rental  income for the farm properLies of $1,649.94 for 7972.

6. In 1969 New York State expropriated a port ion of pet i t ioners'  rental

property which consisted of a few acres of land running along the road, plus
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The remaining house and farmland were held as rental

7.  Pet i t ioners  rea l i zed  a  cap i ta l  ga in  o f  $11,245.24  (50 'L  taxab le)  and

interest income of $3,547.88 from the condemnation award during 1972. fn

add i t ion  to  these amounts ,  pe t i t ioners  had income o f  $1  1786.67  in  d iv idends ,

$4 '300.32  in  in te res t  income and $1 ,649.94  in  ren ta l  income,  as  we l l  as  a  ne t

shor t - te rm cap i ta l  loss  o f  $6 .70 .  Th is  income,  together  w i th  the  New York

Sta te  20" / "  cap i ta l  ga ins  mod i f i ca t ion  o f  $1 ,123.85 ,  resu l ted  in  a  to ta l  New

Y o r k  i n c o m e  o f  $ 1 8 , 0 2 7 . 9 3 .

B.  Pet i t . ioners  a re  en t i t led  to  New York  i temized deduct ions  o f  $8r314.55

and exempt j -ons  o f  $21600.00 ,  leav ing  a  New York  taxab le  income o f  $71113.38 .

9 .  Pet i t ioners have paid $255.70 in New York State personal income taxes

for  1972.

CONCIUSIONS OF I,AI,I

A. That the 1972 New York State personal income tax of pet i t ioners,

Jul ius and Margueri te Westheimer, shal l  be recomputed in accordance with

F ind ings  o f  FacL i l7 t t ,  t rSr t  and r rg r r .

B. That pet i t ioners were not engaged in the carrying on of an unincorporated

business in 7972, I+, i thin the meaning and intent of  sect ion 703(a) of the Tax

Law. The property had changed in character from farming to rental  pr ior to

7972. Pet i t ioners were merely holding, leasing or managing real property,  and

are not to be deemed engaged in an unincorporated business by vir tue of sect ion

703(e) of the Tax law; therefore, the income reaLized from the condemnation

award is not subject to unincorporated business tax.

C. That the Incone Tax Bureau is directed to recompute the Not ice of

Def ic iency  issued on  Apr i l  12 ,  7976,  in  accordance w i th  Conc lus ion  o f  Law "A" .

The unincorporated business tax asserted against pet i t ioners for said years is
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cancelled and the Income Tax Bureau i.s hereby directed to urodify the Notice of

Def ic iency  issued on  Apr i l  12 ,  1976.

D. That the pet i t ion of Jul ius and Margueri te Westheimer is granted to

the extent indicated in Conclusion of Law t tC" and that,  except as so granted,

the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

ocT I 879

STATE TAX COMMISSION


