
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Raymond F. & Ruth ldinters

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax law

for the Year 1974.

AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Fi4ance, over 18 years of age, and that on the

31st day of August,  1979, he served the within not ice of Decision by cert i f ied

mail upon Raymond F. & Ruth l{inters, the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Raymond F. & Ruth Winters
29 Hakes  Rd.
Troy ,  NY 12180

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner

and that the address set forth on said wrapper is the last known address

i n a

of the

herein

of the

pet i t ioner .

Sworn to before me this

.*  , t "a d"y 
S 

August,  1979.
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JAMES H. TULLY JR., PRESIDENT
MIITON KOERNER
THOMAS H. I,YNCH

JOHN J. SOIIECITO
DIRECTOR

Telephone: (518) 457-I723

August 31, 1979

Raymond F. & Ruth Winters
29 Hakes Rd.
Troy ,  NY 12180

Dear Mr. I , / inters:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have noht exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

S incere ly ,

Pet i t ionerf  s Representat ive

Taxing Bureau's Representat ive
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STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f

MYMOND F. WINTERS AND RUTH J. WINTERS : DECISION

for  Redeterminat ion of  a Def i -c iency or  :
for Refund of Personal Income Tax under
Art ic le  22 of  the Tax Law for  the Year :
197 4.

:

Pet i t ioners,  Raymond F.  and Ruth J.  Winters,  29 Hakes Road,  Troy,  New York

12180,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of

personal income tax under Article 22 of the Tax Law for Ehe year 1974 (Fi1e No.

1 6 6 8 6 ) .

A smal l  c la ims hear ing was held before Car l  P.  Wr ight ,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commissl -on,  Bui ld ing / i9 ,  State Campus,  Albany,  New

York,  on December 15,  I97B at  10:45 A.M. Pet i t ioner  Raymond F.  Winters appeared

pro se and for his wife, petit ioner Ruth J. Winters. The Income Tax Bureau

appeared by Peter  Crot ty ,  Esq.  (Barry M. Bresler ,  Esq.  and Kathy L.  Sanderson,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. WheEher a rnil i tary pension received by petit ioner Raymond F. Wi-nters i-s

taxable for  New York State purposes,  i f  dur ing the t ime of  mi l i tary serv ice,  sa id

pet i t ioner  was domic i led in  the State of  Pennsylvania.

I I .  Whether  pet i t ioners were res idents of  New York State.

I I I .  Whether  New York State has the const i tu t ional  r ight  to  tax the mi l i tary

pension received by pet i t ioner  Raymond F.  Winters Ln 'L974.



-2-

IV. Whether the Income Tax Bureau is estopped frorn issuing a Notice of

Deficiency, since it had previously audited the return and authorized a refund to

pet i t ioners for the year in quest ion.

FINDINGS OF FACT

1. Pet i t ioners, Raymond F. and Ruth J.  Winters, t imely f i led a New York

State Income Tax Resident Return for 1974, on which the amount of United States

Air Force retirement pension received for such year was subtracted from Federal-

adjusted gross income, in arriving at New York adjusted gross income.

2. The Income Tax Bureau authorized a refund in the amount originally

requested by pet i t ioner,  and the refund was issued.

3. On June 28, L976, the Income Tax Bureau issued a Statement of Audit

Changes stating the following:

Based on the decision of the State Tax Cornmission dated Novem-
ber 26, L975 for the tax year 197I,  your United States Air
Force retirement income is subject to New York State Tax.

Accordingly,  on June 28, L976, the Income Tax Bureau issued a Not ice of Def ic iency

for  $144.38  in  income tax ,  p lus  in te res t  o f  $62.39 ,  fo r  a  to ta l  due o f  $206.77 .

4. On July 8, 1976, the Income Tax Bureau received an amended 1974 New

York State Combined Income Tax Return, changing pet i t ionerrs elect ion from joint

to separate, with payment of $19.35. On this amended return, the above-mentioned

pension was subtracted from Federal adjusted gross income in arriving at petitioner

Raymond F. lJinterrs New York adjusted gross income.

5. Petitioner Raymond F. Winters enlisted in the United States Air Force

on July 26, 1950 from Altoona, Pennsylvania. On July 31, 1970, pet i t ioner

Raymond F. Winters was released from active duty with the United States Air

Force. During the time said petitioner was in the service, he was domiciled

within the State of Pennsvlvania.
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6- Petit ioner contended that his retirement pension was earned at the rate

of 2 L/2 percent Per year during the time that he was domiciled in pennsvlvania

and,  therefore,  i t  was not  taxable by New york State.

7.  In  July  of  1970'  pet i t ioners,  Raymond F.  and Ruth J.  Winters,  rented a

house in Troy, New York. Petit i.oners moved their furniture and all other belong-

ings in to the house and res ided there.  Pet i t ioners were st i11 res id ing there at

the time of the hearing. Petit i.oners, Raymond F. and Ruth J. Winters, do not or,f,n

or  rent  any property  outs ide New york State.

B. Petit ioners contended that they were domicil iaries of pennsylvania

during 1974 and at the time of the hearing.

CONCLUSIONS OF I,AW

A. That  under sect ion 45I  of  the Internal  Revenue Code,  pet i t ioner

Raymond F. Wintersf mil itary pension was taxable in the year in which it was

received and not ,  as pet i t ioners contend,  in  the year  i t  was earned.

B. That petit ioners were residents of New York within the meanj-ng and

intent  of  sect i .on 605 of  the Tax Law.

C. That the retirement pay \rras properly includable in Federal adjusted

gross income for  the year  in  quest ion.  Therefore,  s ince a res identrs New york

adjusted gross income means his Federal adjusted gross income for the taxable

year (as def ined in the laws of  the Uni ted States) ,  p lus or  minus speci f ic  modi f i -

cat ions,  and s ince sect ion 612(e)  of  the Tax Law does not  prov ide for  a modi f icat ion

to reduce Federal adjusted gross income by amounts received as a military retirement

pension, the subtraction modification which was clairned is not allowed.

D' That the constitutionality of the laws of the State of New york is

presumed by the Tax commission. There is no jurisdiction at the adrninistrative
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1evel to declare such laws unconstitutional; therefore, it must be presumed that

the relevant secti-ons of the 1aw are constitutional to the extent that they

relate to the imposition of the income tax liability on petitioners.

E. That the State Tax Comnission is not estopped from making a claim

against petitioners based on the fact that they had received a refund from the

Ineome Tax Bureau in the year in question.

F. That since pet i t ioners elected to f i le separate state returns by f i l ing

an amended return and by making payment of $19.35 with such return, the Income

Tax Bureau is directed to recompute the Notice of Deficiency issued June 28,

L976, to al low for the change of elect ion and credi- t  for tax previously paid.

G. That the petition of Raymond F. and Ruth J. Winters is granted to the

extent indicated in Conclusion of Law "Ftt and that, except as so granted, is in

al l  other respects denied.

DATED: Albany, New York

AUG J 1 i979

COMMISSION


