
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jacob & Florence Bernstein

AT'FIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Years  1972 -  1974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th  day  o f  June,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Jacob & Florence Bernstein, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Jacob & Florence Bernstein
5 6 1 0  S .  T r a v e l L e r s  F a r m  L a .
For t  Lauderda le ,  FL  33313

and by deposit . ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i t .o ry )  under  the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

18 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the IasL known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jacob & Florence Bernstein

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1972 -  1974.

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of June, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Herbert  Granoff  the representat ive of the pet i t ioner in the within

proceeding, by enclosing a t . rue copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Herbert Granoff
8  Wi lsh i re  Dr .
Great Neck, NY 11020

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United St.ates Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t . ioner herein and that the address set forth on said wrapper is the last

known address of the representat iveof the pet i t ioner.

Sworn to before me this

l8 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18 ,  1980

Jacob & Florence Bernstein
5610 S.  Trave l le rs  Farm la .
For t  lauderda le ,  FL  33313

Dear Mr.  & Mrs.  Bernste in:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revi-ew at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning
accordance with this

the computation of tax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
Albany,  New York 12227
Phone # (518)  457-6240

due or refund allowed in
to :

F inance
Counse l

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Herbert  Granoff
8  W i l s h i r e  D r .
Great  Neck ,  NY 11020
Taxing Bureau's Representat ive



STAf,E OF NET'I YORK

STAf,E TA)( @[,1fiSSIOT{

In tlp Matter of t}re Petitiqr

of

JAC0B BEFNSTEIN and FTORED{CE BffiNgIEIN

fon Redeterrninatiqr of a Deficiencry or for
Refi:nd of Perssral Incrcnre Tar under Article
22 of ttle To< Law for the Years 1972, 1973
and 1974.

DECISICT{

a

Fetiticarers, Jacob Bernstein and Florenoe Bernstejn, 5610 S. I?avelers PaIm

Iane, Fort lan-rderdale, Florida 33313, filed a petiticn for redeterrnination of a

deficienqg or for refurrl of personal incrcnre tax under Article 22 of tle Ta< Iavr

for ttre years 1972| 1973 and 1974 (File No. 15049).

A fornral hearing was held before Edward L. Johnsor, llearing Offier' at the

offies of the State Ta< CcnnLissicn, T\rc lbrld Ttade Oen@r, New York, Idew York,

on JuIy 17, 1978 at 9:15 A.M. Petitiqrers atr4nared by Herbert Granoff ' Esq. The

Audit Division alpeared by Peter frotty, Esq. (Irr^rin bv1z, Esq., of cra-nsel).

ISSIJE

l{trettrer jnterest incrcne paid to a nonresident holder of p:rchase ns}ey

nnrtgages on real protrnrty j-n New York State is ta<able to tte nonresident.

FIIIDINGS CF FACf,

1. Petitisrers, Jaccb Bernstejn and Florenoe Bernstein, filed a resident

I$ew York Stat€ Ccmbined Ir:crcne Ta< Return (Form II-209) for the fiscal lear ended

.A.rgust 31, 1971. Fetitioners filed no \trew York State inccne ta< returns for L9721

L973 or 1974, curtending ttrat tlrey had no ta><able incrcne frcnr tlew York State.



2. On Apri l  30t 1976,

petitiorers vrtrich shouied the
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the Adit Divisiqr issued a Notie of Deficienqf to

folloring:

f/y/e 8/3I DEF'ICTENTCY IITfEREST TCIIAL

L972 $2,433.03
1973 2,013.6r
L974 613.66

rorAl, $ilom'5o'

$492.20
358.16
67 .33

w

$2,925.23
2 ,37L .77

680.99w
O: ttre sare date, a Statenent of Ard.it Changes was sent bV the Aldit Divisim

to petitioners, j.:r vfrrich the follorrJng was stated:

"Interest inome reoeived or instalfurent sale of lrlew York partner-
ship in@rest is ccnsidered to be inccne derived frcm or ccnnected
with Nen^r York sources ta<able to a nqrresiderrt under Article 22 of
tlre Ta< Iaw sine the itenrs sold are assets attributable to a
br-rsiness, trde, professiwr or occupation carrried cn in tltis State. "

3. Gr May 26, 1976, petitioners filed a petitior for revisicn of a deter-

rninatiqr or for refund of tax paid.

4. Petitiqrer Jacob Bernstein was enplolzed prinrarily as a sctnol teacher'

first jn ttre public school system and ttren as the operator of a private sctrool in

Brookllzn. Petitiqrer Florenoe Bernstejn wErs a hcnrsewife. With Jacob Berns@inr s

father Nathan and with tr-ls sister Betty Appleman and her husband Ira A6rylenan'

petitiurers entered a partnership to pr:rdrase and cperate sjx apartnent houses and

one ccrrnercial prqerty. Ihe prcperties r,rere purctrased as tenancies in ccmncn.

Ira and Betty Applenran kept the bodcs and did npst of the actlral renting and

maintenance of the real property.

5. Or Ncnrernber 3, L970, an agreenerrt was entered into by ard betheen

petiUiorers (as sellers) and the remaining partners (as Errchasers) that all

petiticners' right, title and interest to and in the real prcg:erby orrmed bY all

ttre parties as tenants in crcnmcn, was transferred to Natlran gernstein, Ira Applernan

and Betty Applenan. The pr:rdrasers paid 29 percent of the selling prie in cash,

and gave a pr:rctrase-fipney second rortgage for $5801000.00 payable in quarEer-

anrrual palznents, with 7 peroent interest r:ntil Septernber 30, 1980.
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6. A.s eactr parcel of real prcperty was purchased by petitiorcrs ard thejr

fellcn^i @nants in cemrcn, a ertificate of partnership doing hrsjness uruler st

assr:ned nailE, was filed with the co:nty clerk as tlen reguired by sectior 440 of

the Ferra1 Lavr of l{ew tlrrk State. Tkre articles of ag:eenent for ttre installnent

sale of petitimers' interest in ttrose prcperties required that petiticnrers'

exec-ute ertificates of discmti.::uane of doing hrsiness as a partnership r:nder

the asswed narre.

7. Petiticrrers becare residents of the State of Florida irr July, L97L.

CCNUJUSICNS OF LAYS

A. Ihat jnterest inacne on jnstallrrent dcligations arising frcrn the sale of

New York State hrsiness realty is taxable to a nmresident. Rental properby is

ccnsidered to be hrsiness prqerty. Petitioners crmred an urdivided interest in

tIre rental real property cnsred bV tne group of tsrants jn crcmrnn. !{tren petitimers

sold that interest, they took bacJ< a determinate right to reeirre installnent

palznents of ttre pr:rchase npney nortgage. Before and after tte sale, petiticrers

had an interest i:: real pro;:erty in }bw York State. Tfte omrerstrip of any in@rest

in real or tangiJcle personal prcperty cqrrecEed urittr New York sor:res is an itent

of inccne, within ttre neaning and jntent of section 632(b) (1) (A) of t}te Ta< Law

and 20 I{YCRR 131.3.

B. That the petition of Jacob Berns@in and Florene Bernstein is denied

and the Notie of Fficienqg dated April 30, 1976 is sustajaed.

DAf,ED: Albany, ldew York TAX CrcMMISSIONI

JUN 1 I 1980 I


