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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Robert  & Patr ic ia  Bohn

AFFIDAVIT OF MAII.ING

for  Redeterminat ion

of  a Determinat ion

Personal  Income Tax

under Ar t ic le  22 of

of  a Def ic iency

or a Refund of

the Tax Law

1 9 7 3 .

or  a Revi -s ion

fo r  t he  Yea rs  1972

State of  New York

County of  Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Robert  & Patr ic ia  Bohn,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Robert & Patricia Bohn
39 Hiawatha Dr.
Gui lder land,  NY L2A84

and by deposi t . ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

proper ly  addressed wrapper in  a

exclus ive care and custodv of  the

of  New York.

addressee is  the pet i ts ioner  here in

is  the last  known address of  the

o f  December ,  1980



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Robert  & Patr ic ia  Bohn
39 Hiawatha Dr.
Guilderland, NY 12084

Dear  Mr .  &  Mrs .  Bohn :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have nolv exhausted your right of review aL the adrninistrative level.
Pursuant  to sect ion(s)  590 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decision by the State Tax Cornrnj-ssion can only be instituted under
Art ic le  78 of  the Civ i l  Pract j -ce Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
accordance wi th th is  decis ion may be addressed to;

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

cc:  Pet i t ioner t  s  Representat ive

Taxing Bureau'  s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ROBERT BOHN and PATRICIA B0H1!I

for  Redeterminat ion of  a Def ic iency or
for  Refund of  Personal  Income Tax under
Art ic le  22 of  the Tax Law for  the Years
L972 and 1973.

DECISION

Peti t ioners, Robert  Bohn and Patr ic ia Bohn, 39 Hiawatha Drive, Gui lder land,

New York 12084, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1972 and 1973 (F i te  No.  21513) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Commission, State Campus, Bui lding 9, Albany,

New York, on January 14, 1980 at 1:15 P.M. Pet i t ioner Robert  Bohn appeared

pro se. The Audit .  Divis ion appeared by Ralph J. Vecchio, Esq. (Barry U.

Bres le r ,  Esq. .  ,  o f  counse l ) .

ISSUE

Whether days worked at  pet i t ioners '  home in New Jersey const i tu ted days

worked outs ide New York State for  purposes of  a l locat ing salary income received

fron Toga Group, Inc. and Walter Motor Truck Cornpany.

FINDINGS OF FACT

1.  Pet i t ioners,  Robert  Bohn and Patr ic ia Bohn,  f i led New York State

income tax nonresident  returns for  L972 and L973.  They a l located the salary

income received by Robert  Bohn for  each year  on the basis  of  the rat io  that

the number of days he reported as being worked within New York State, bore to

the tota l  number of  days that  he worked in each year .
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2, A consent.  f ix ing the period of l imitat ion upon assessment for L972

and 1973 was executed  in  September  o f  1975,  in  accordance w i th  sec t ion  683(c ) (2 )

of the Tax law. This consent extended the period for assessment to one year

following the close of proceedings that were pending for the tax years 1969

a n d  1 9 7 0 .

3. On September 12, 1975, pet i t ioners submitted three Quest ionnaires

- Allocation of Personal Service Compensati-on (IT-2332) to the fncome Tax

Bureau in which Robert  Bohn reported 32 of his total  112 working days for Toga

Group Inc. as being days worked outside New York in 7972. The 32 days worked

outside New York State included 28 days worked at home. He also reported 61

of his total 115 working days for l{alter Motor Truck Company as being days

worked outside New York in 1972. These 61 days worked outside New York State

included 59 days worked at home. For 1973, Mr. Bohn reported 56 days of his

total 229 woxking days for [,/alter Motor Truck Company as being days worked

outside New York. Of the 56 days worked outside New York State, 49 days were

worked at home.

4. On December 19r 1977, the Audit  Divis ion issued a Not ice of Def ic iency

aga ins t  pe t i t ioners  fo r  7972 and 7973,  asser t ing  persona l  income tax  o f  $996.55 ,

p lus  in te res t  o f  $324.49 ,  fo r  a  to ta l  due o f  $11321.04 ,  w i th  the  exp lanat ion

that days worked at home hTere considered to be for pet i t ioner 's ohrn convenience

and were to be counted as days worked in New York State.

5. During the f i rst  part  of  1972, pet i t ioner Robert  Bohn was employed by

Toga Group, Inc. at  530 Fif th Avenue, New York City.  On January 31, 7972,

Toga Group, Inc. c losed i ts off ice. After thaL date Mr. Bohn performed his

consult ing service ei ther at the cl ient 's of f ice or at his home in New Jersey.

The books ,  records ,  f i l es ,  e tc .  o f  Toga Group,  Inc .  were  main ta ined a t  the

home of Mr. Bohn. The 80 days worked in New York State, were ei ther worked at
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the New York off ice prior to January 31, 7972 ox, subsequently, at cl ientts

off ices in New York State. Pet i t . ioners contended since the corporat ion had no

off ice in New York, he had to work in his home.

6. During the lat ter part  of  1972 and al l  of  1973, pet i t ioner Robert

Bohn was ernployed by Wa1ter Motor Truck Company of Voorheesvi l le,  New York.

Petitioner Robert Bohn contended that his employer wanted him to work at home

because of the expense of t ravel ing from New Jersey to Voorheesvi l le,  New

York .

7. Petiti-oners further argued that the courts have changed their stand

on an employee's out-of-state services where the services could have been

performed at his employer 's off ice. (Matter of  Hayes v. State Tax Comrnission,

6 1  A . D . 2 d  6 2 ;  a n d  M a t t e r  o f  F a s s  v .  S t a t e  T a x  C o m m i s s i o n ,  6 8  A . D . 2 d  9 7 7 ) .

CONCLUSIONS OF LAW

A. That  "p lace of  per formancet '  test  advocated by the pet i t ioners is

appl icable when fac i l i t ies are not  made avai lable in  New York State by an

emp loye r .  I n  t he  Ma t te r  o f  Fass  v .  S ta te  Tax  Commiss ion_ ,  50  N .Y .2d  932 ;  a f f ' g

68  A .D .2d  977 ,  t he  wo rk  pe t i t i one rs  pe r fo rmed  a t  t he  New Je rsey  l oca t i ons

could not  have been per formed at  h is  employers '  New York Ci ty  of f ice.  The

rat ionale is  that  work per formed at  an out-of -s tate home, which just  as easi ly

could have been per formed at  the employer ts  New York of f ice,  is  work per formed

for  the employee's  convenience and not  for  the employer 's  necessi ty .  Therefore,

s ince pet i t ioner  Robert  Bohn's employer  (Toga Group,  Inc. )  d id not  mainta in an

of f ice wi th in or  wi thout  New York State subsequent  to January 31,  7972,  tbe

days spent  at  h is  home in New Jersey af ter  sa id date were days worked outs ide

New York State for  the necessi ty  of  the employer .

B. That the days worked at home in New Jersey by petit ioner Robert Bohn

for  Wal ter  Motor  Truck Company were not  based on the per formance of  serv ices
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which of necessity,  as dist inguished from convenience, obl igated hin to out-of-

state dut ies in the service of his employer.  Therefore, the days worked at

home during 1972 and 1973 constituted days worked within New York State for

income al locat ion purposes, within the meaning and intent of  sect ion 632 of

the  Tax  Law and 20  NYCRR 131.16 .

C. That the pet i t ion of Robert  Bohn and

extent shown in Conclusion of Law "A" supra;

the pet i t ion is in al l  other respecLs denied.

DATED: Albany, New York

DEC 1 2 legc

Patr ic ia Bohn is  granted to the

and that ,  except  as so granted,

STATE TAX COMMISSION

COMMISSIONER

ISSIONER


