
STATE OF NEW YORK
STATE TAX COMMISSION

fn  the Mat ter

Char les M. & Anne

the Pet i t ion

Browne

a Def ic iency or  a Revis i -on

Refund of

Tax Law

o f

o f

M .

AFFIDAVIT OF MAILING

for  Redeterminat ion of

of  a Determinat ion or  a

Personal  Income Tax

under Ar t ic le  22 0f  the

fo r  t he  Yea r  L972 .

State of  New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mail upon Charles M. & Anne lI. Browne, the petit ioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s :

Charles M. & Anne M. Browne
9006 Redwood Rd.
Redmond, WA 98052

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner

and that  the address set  for th on said wrapper is  the last  known address

pet i t ioner .

/ '
Sworn to before me this

i n a

of the

herein

of the

' ' )

o f  December ,  1980



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

December  12 ,  1980

Charles M. & Anne M.
9006 Redwood Rd.
Redrnond, l+7A 98052

Browne

D e a r  M r .  &  M r s .

Please take not ice of  the Decis ion of  the State Tax Commi-ss ion enclosed
herewi th.

You have no$t exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax law,  any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the c iv i l  Pract ice laws and Rules,  and must  be commenced in the
Supreme Court of the StaLe of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the cornputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  t  s  Representat ive

Taxing Bureau's  Representat ive



STAIE OF NEW YORK

STATE TA)( CCI4MISSICI{

In the Matt€r of the Petition :

o f !

CHARLES M. BRCWI{E and AI{NE M. BROI'INE :

for Redetermjnation of a Deficiency :
or for Refilrd of Personal Inccne
Ta:<es under Article 22 of ttre Ta< Larp :
for the Year L972.

DECISIODi

tretitioners, Cknrles M. Bro,me ard Anne M. Brovne, 9006 Redvpod Road,

Re&ncnd, Washington 98052t filed a petition for redetermjrntion of a deficiency

or for refund of personal inoone tax urxier Article 22 of the Ta< Iaw for tlte

year L972 (File No. 16047).

On Febnuarlz 15, 1980, petitioners, Ctrarles M. Broran:e ard Anne M. Brolillet

advised ttre State Ta< @nmission, in ruriting, tfnt ttrey desired to waive a

snall claims hearing and to sutnrj-t the case to the State Tar @nnission utrnn

the entire record oontained in ttre file.

rSSUE

I. Vftretlrer gain realized frcnr a }.rnp sun distrihrtj-on of a profit

sharing plan together with a bonus received b1z nonresident petitioner Ctnrles M.

Brcnmre was properly allocated to Nerrr York.

II. WLrettrer distribution frcrn the profit straring plan qr:alified as an

annuity.

FINDINCS OF FACIT

1. Petitioners, Ctrarles M. Brona:e ard Anne M. Brc'hne, filed a Nau York

State Inocrne Ta< Norrresident Return for 1972. On said retur:n, petitioner

CLrarles M. BrCIlrne allocated a }:rnp sun distrilartion frcrn his interest in a

defened profit straring plan, and a bonus frcm tr-is forner onployen, on the

basis of days worked wittrin ard witlrout Ner,v York State for his nennr erployer.
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2. On I\4arcfl 29, 1976, tte Audit Divi-sion issued a Nctie of Deficienqg

against petitiorers assertj-ng personal inccne tax of $114.55, plus irrterest of

$44.14, ft a total of $158.69. Tkre Notie was issued qr the grounds that

petitioner Charles M. Bnor,rne did not perform any servioes for his forner

enployer, Kurt, Salnpn Associates, h L972t and, tlerefore, tle h:np sun distri-

bution and bonus received in L972 was required to be allocated cnr tlre sane

basis as his 1971 earnings. In addition, as a result of petitioners failure

to reply to the Audit Division correspondence, the entire aror:nt reported b1z

ttem as "Ottrer Inccfie" was deened to be derived frcm sor:rces errtirely within

Iilew York State.

3. Fetitiqrers' inccne allocated to New York State for sulcject year was

reccnputed on tke basis of informaticn subsequerrtly sutnftted by them as

follows:

SCTIEDUI.,E 1

FEDERAL

Wage inccnre - BVD Services
Wage incure - Miller Bnos
Wage incr:ne - Klrrt Salrrcn Assoc
I:terest inccne
Pension incsre - Kirrt Salrnon (see Sch 2)
State tax refi:nd
Ondinaqz incqre - Iturt Salnrn (see Sdt 2)
Business expenses - BVD (7475 X 14.58)

ls058
Busj-ness expenses - l4iller Bros (360.00 - 14.58)
Total incqre
Iess: state tac refi:nds
Add : 20% rpdlficatidr (20% x 6,262.00)

(20% x 2,725.00)
Total N.Y. incrne
Iess: itemized deducbions 12,724.76 x 8,948.00

ocenptions 
40 '091'86

Taxable inccne

Tax
Surcharge
Total ta<
Tar due per return
Tax due

$15,057. 82
L4,7r7 .92
2,093.L2

13.00
6.262.0O
r ,020.  00
1,056.00

[14. s8]

134s.421
fe.F59,"36-

[1 ,020.00 ]
L ,252.00

$  7  ,475 .00
-0-
927 .00
-0-

2,725.0O
-0-
460 .00
t7 -241

-0-

-0-

545 .00w
12 ,706.09)

[2 ,600 .00 ]
ffitr-6-r

$ 2s0.93
6 .27

ffi
$ 168.00
il6'95"
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SCIIEDUI,E 2

$nrmary of Federal wage inccne ard N.Y.S. wage inccne earned in 1969, J-970
and l97I frcm Kurt Saluon Assoc.

}rEAR ALTOCATICAI FACTOR FEDERAL VAGES SIAEE VBGES

L969
r970
I97L

TCEAL

r27 /232
79/23e

L05/237

$23,97I .00
27,552.00
25,246.00

$13,136. 00
9,092.00

r1,184.00

$33,412.00

Allocation of pensi-on inccne -

Al-locatiqt of ordinarlz
inccne portion of lurq>
sr:rn distribution

$76,  769.  00

33,4L2 X 6,262.00 = $2,725.00
@

33,4I2 X 1,056.00 = $ 460.00-re

4. Fetitioners crcntended that ttre Alrdit Division's nettrod of allocatior

of thre h.lrp sr:rn distribr:tion and bonus failed to girze wrsideration to tle

fact th,at tkre grea@r parL of ttre appreciaticn in ttre profit sharing plan

occurred during the years vlLren petitioner Ctrarles M. Bnormre had no ne><us with

New York State.

5. Fetitioners failed to subnit evidenoe to slpw vrtrerein ttre nethod fe

allocation prwided for under 20 NYCRR 131.18(a) was r:nfair or inadequate.

Itrther, petitioners failed to sutrnit an altenratirre netlrod of atrportiot-

nent and allocation wittr respest to the deferred profit straring p1an.

6. Petitioners fi-:rttrer contended that the distributicn reeirzed frcnt

the profit sharing plan gualified as an arrruity.

CCD{CLUSIODIS OF I.AV,T

A. Ihat ttre gain realized from tkre h:np sr-rn distributisr of a profit

straring plan together wittr a bonus received by petitiqter Ckrarles M. Brcnlme

frcrn his forner enplqger for sr:bject year is attrjJartable to servies rendered

wtthin and wittrout New York State. Ttrat tLe allocation fornmla adopted by ttte

Ardit Divisiqr in deterrnining the portion attrilrrtable to New York State

oonforned and ccnplied with ttre requirenrents of 20 NYCRR 131.18(a).
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B. Itrat tkre lr-urp sr:rn distributior of a profit sharing plan received by

petitioner Charles M. korame, does not qualify as an annuity as it was not

payable at regiular intervals at least annually, for ttre life of ttre individual

receiving it [20 NycRR 131.4 (d) (2) (B) ] .

C. Ttrat the petition of Clrarles M. Broune and Aru:e M. Broume is granted

to ttre extent determined in Findirlg of Facb. "3", sr4)ra. TtF Audit Divisiqr is

hereby directed to nrodify the Notice of Deficiency issr:ed cn lt[arch 29, 1976;

and that, exept as so grarrted, the petition is jrr all other respects denied.

DNIED: Albany, lbw York

DEc t 2 1s8o


