
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jerry J. & Joan Campana

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1970.

AFFIDAVIT OF }'AILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of June' 1980, he served the within not ice of Decision by cert . i f ied mai l

upon Jerry J.  & Joan Campana, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Jerry J. & Joan Campana
4280 N. Ocean BIvd.
Ft.  Lauderdal_e, FL 33309

and by deposit . ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 6, 1980

Jerry J.  & Joan Campana
4280 N.  Ocean B lvd .
F t .  Lauderda le ,  F l  33308

Dear  Mr .  &  Mrs .  Campana:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules. and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone * (518) 457-6240

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t . ioner 's  Representa l i ve

Taxing Bureaurs Representat ive



STAf,E OF NEVS YORK

sTAsE TAX CclefiSsrchr

In the Matter of the Petition

of

JffiRY J. CAIVIPANA and JOAI{ CAI4PANA

for Redetermination of a Deficienqg or for
Refr-:nd of Persqral Inccne Ta< r:nder Article
22 of the Ta< Iaw for the Year L970.

DrcISICN

Petitiqrers, Jerrlz J. Canpana ard Joan Canpana, 4280 lbrth Oean Borlevard,

Fort lanrderdale, Florida 33308, filed a petitior for redeterminatisr of a deficierrcry

or for refund of persoral inccne tar r:nder ArEicle 22 of tlre Ta:r Larv for the

year 1970 (File IIo. 13104).

A forrnal hearing was held before FYank A. Rcrnano, t{earing Officer, at tJp

offioes of the State Ta< @nnission, T\r,o Vf,crld T?ade Oenter, Nerar York' libvr York'

on Angust 24, L977 at 9:15 A.M. Fetitioner appeared pro se. The ALdit Divisicn

appeared b1z Peter Crortty, Esq. (Janes J. Irtbrris, Jt., ESQ., of ocunsel) -

Wtettrer ttre departure of petiticners, Jerry J. 
'Canpana and Joan Carpana'

frcm New York State pursuant to a change of assignnent of petiticner Jerrlz J.

Canpana, occasioned b1z reason of his enploler's disccmtinume of its majn

office in ltew York State, and the establistnent of a place of abode in Florida

by said petitiorers, constituted a charrge of dcrnicile of said petitimers so as

to change their status as l{ew York State resident i:rdividuals.
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F]ND]NGS OF FACT

1. petiticnrers, Jerrlz J. Carpana.and Joan Canpana, filed neitler Nerr'r York

State resident nor nonresident inccnre ta< returns for the lear L970, hrt jointly

filed a tibw York State Residerrt Incqre Ta>r Return for the year 1969' listing

their arldress as 5 frrgineers Road, Roslln llarborr Ner,,t York.

2. petitioners jointly filed $rith the lrternal Reverure Senrice of the

Llnited States an j:rd.ividual inccne ta< return for the year 1970, listing their

address at 4280 Nortla Oean Boulevard, Fort Lauderdale, Florida.

3. 01 Deoembex 26, 1972, the Ardit Divisiqr issued a Statenent of Ar.dit

Changes against petitiurers, irrgnsing inccne ta< for 1970 of $81280.91, plus

penalty pursr:ant to sectisrs 685 (a) (f) ard (2) of the Ta< Lans, and inteest.

Accordingly, a l{otice of Deficienqg was issued Ncnrenrber 25, L974 agailst petitioers

for $81280.91 plus updated penalties and interest.

4. On or about June 4, L975, the l::ccne Ta< Br:reau allcnrved certain itemized

deductions of $16 ,727.42 clajned hryr ptitioners ccrrsistent lrith tneir Federal

return for 1970, tlerelolz canelling $2,343.24 of petitimers' basic ta>( and

accordingly reducing penalty and jnterest as originally asserted on the Ncnrcrnber 25'

1974 No'tie of Deficienqg.

5. Prion to Januarlz I, L970, petitioners r^rere dcn[ciliaries of the State

of Nevr York, maintaining a pennanent resjdenoe or plae of abode at 5 Engineers

Road, bs11zn llarbrlr, New York.

6. Petitioner Jerry J. Canpana began his enplolarerrt $dth Radie kalty ard

Constr.uctior 6rp. (hereinafter "Radioe Cory") in late 1968 as a ct36tsultant.

After ttrree nurths, said petitioner becare vice-president of tlat fi-rm in

charge of vario.rs cqrstmctim sites in the states of lb\^t York, Florida and

Wisconsin. At that tine, Radice Corp. had its rnain offie in Vnrite Plains' I{evr

York and a branch office in Forb Lauderdale, Florida.
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7. Sine late 1968, petiticnrer JerrT J. Canpana maintained a residenae in

Florida, staying tenporarily at a hotel pa.id for bry Radioe Oorp. llhereafter,

said petitioner was prcnrided w"ith an aparErent, wittrort co* to him, b\z Radie

Oory. In early L969, petitiorcrr Joan Canpana, joined her husbard in nlorida.

8. In late L969, petitioner ,Ierrlz J. Carpana was advised by Radioe Corp.

tlnt it was closing its main office i:: Wlaite Plains €nd that, if said petitimer

desired to continue his enptolnrent with the ccrrpany, he nmst r^nrk frrll tjrrE j::

Florida. At no tilre did said 5:etitioner enter into a r,ritter crrrtrast r,rrittr

Radice Cor?.

9. I:: the latter part of 1969, petitioners renrcnzed their persoral belmgings

to tleir Florida residence, hrt their furniture remained at the Rosllzn llarbor

hcne, which they rnaintained *rroughout 1970 (and, irdeed, still o\,,med and maintained

aL the tine of the hearing in ttris proeeding).

10. Ccnnencing Jarruary L, L970, petitioner Jerry J. Carpana rented an

apertrent located at 2801 Palm Aire Drive, Pcnpano Beactr, Florida frcrn his

wifers cousin, for ttre period of cnre year. tb occupied this aparErent dr:ring

1970. There was no r,ritten lease executed ruith respect to this apartnent.

11. In or abort Decenrber, I970t Radice Cory. ocnpleted ctrrstnrctiqr of

ccrrdcrniniun apartnents at Norttr Ocean Boulevard, Fort Latrderdale, Flori.da. O:r

or about Decernber 18, 1970, petiticners, Jerry J. Canpana and Joan Carpana, took

lnssessicn of an apartnent at ttrat address. Ttrere was no fonnal oortracL of

sale btrt the wanarrty deed for ttp codcrnjnir-rn apartnent was e:<ectrted Febnuaqr 22,

1971 and recorded lvlarcfl 2, I97L in the Official bcords Book for kol'aard Oornty,

Florida.
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L2. rhe VF2 form anno<ed to the 1970 Fbderal tax return discloses tlrat

petitiorer Jerry J. Carpana resided aL 4280 lvcrth Oean Bcnrlevard, Fort lanriterdale,

Florida, ht petitiurers, Jor1z J. Carpana and Joan Carpana, o<ecuted a Eclaratiqr

of Dcnricile and Citizenship, s"r,vorn to Febn:aqr 18, 1975 and recorded irr the

Official bcords Book for Bnotmrd Corrnty, Florida February 2L, L975, rtrtdcfr

recites that said gntitioners vere fornerly residerrts of 5 ftrgineers Road,

Rosllm llarbor, libw York and ttrat tJrey ctranged their dcnricile to and r^rere legal

residents of Florida si.rre Decernber 18, 1970 (tte date vrtren they took occrpancry

of thejr ccrrdcrninir:rn apartrrent at ldorttr Ooean Boulevard). Irbrecnrer, said petitiqrers

did not er<ecute an applicatim for Tar E€nptiqr (Ihrestead) in the State of

Florida until Fbbnuarlz 7, L975.

13. Ftcrn epril to Noveniber, 1970, petitioner Joan Carpana returned to tibw

York State for health reasons, residing at tlre Rosllzn llarbor llcne. Drring the

other mrntlrs of L970, said petitioner nrade regrular veelcend trips to Nqnr York

State with her husband, residing on each occasiqr at t.tle Rosl1n Harbor tnre.

L4. D:riag the entjre year 1970, petiticrer Jerry J. Carpana made frequent

and regular veekend trips to libw York State because of his wife's illness ard

sqt's nrarital pr&lems, arriving la@ Ftiday night arul departing early lbrday

rnrrnings and residing or each occasiqr at the Roslyn Harbor fsre. lthile said

petiticner cq.rld offer no evidsre in the form of a diarlz or other reco:rds with

respect to the nunber of days spent wittri:: and without the State of ldew York

during L970, he estirnated tlrat suckr veekerd trips nunbered about thirty.

15. ey applicatiqr dated april LL, L970, the }bw York accor.rrtant representjng

petitiorers, Jerrlz J. Canpana and Joan Calrpana, filed cn their behalf an Application

I'or E<tensisr of TjJrE to File thej-r 1969 U.S. individual incsre ta< return,

stating their address to be 5 S:gineers Road, Rosl1m llarbor, Nen^r York. Ttris

saIIE ac@untant prepared said petitioners' 1970 Federal jnccne ta< return.

Tlldeed' said petitioners hanre never retained a Florida accor:ntarrt.
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16. D:ring L970, petitiurers cnmed trrvrc cars, me of wtrich was registered in

l{ew York State; said petitioners rnaintained thei-r I.Iew York State operators

licenses; said petitioners did not vote in tibw York State or Florida (hrt they

voted in lbw York State in both J972 dfr L976); said petitioners reeived rnail .

at bottr theix Rosllzn llarbor and Florida residencesi said petitioTers ortri-hrted

to local cturctes i:ir both libw York State and Ftorida; said petitioners terminated

their rernberstrips in all lrlew York State c}:bs and organizatiqrs with one excepticr

ard joined social clubs and organizatisrs in florida.

I7. Petitiqrers did not file resident axd./or nqrresident inccne ta< returns

in New York State for 1970 in accrcrdane r,rittr the advioe of thir acoormtant qr

tle gromd that s-trctr returns rnere nort. Iega1ly required.

CONCTUSICNS OF LAI^I

A. llhat sections 601 and 61I of the Ta< Iaw inpose a ta>r, inter a1ia, or

all }dew York State resident individuals as defined in section 605(a) of the Ta<

Iaw.

B. Ihat, to change oners dcrnicile, tlere nnrst be an intent to nrake the new

locatior a ffu<ed and pernranent hcne, coupled with an acrleral aoquisiticn of a

residence in the notr locality. Klein v. State Ta< @rm., 55 A.D.2d 982, 390

N.Y.S.?d,686 (3rd Dept .  L977) ,  a f f 'd . ,  43 N.Y.2d,8L2,  402 N.Y.S.2d 396 (1:977 ' ) i

Boclf ish v. Gallman, 50 A.D.?i.457, 378 N.Y.S.2d 138 (3rd Dept. L976).

C. That, vihile the evidene to establish tle reqrisite intention to

effecb a ctrange of dcnricile nmst be clear and cmvincing, I(leirr v. State Ta<

Ccnrn., 55 A.D.2d at 984, 390 N.Y.S.2d at 688; Bodfish v. Galfunan, 50 A.D.2d at

458, 278 N.Y.S.2d at 140, the question is not wtrether the ta:payer intsrds to

leave New York forever, brt whe*rer he interrds to make tle new locatiqr his

"pennanent hcnre...with the range of sentjnent, feeling ard pernenent associaticnr

wittr it". Starer v.

197s) .

Ga1lman, 50 A.D.2d,28, 3I, 377 N.Y.S.2d 645, 648 (3rd Oep't.
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D. that any period of residence, tplv€ver short, even a day, vfren ooupled

v,,ith the requisite intent, is sr:fficierrt to establish a ne\^r dcnricile. Klein v.

state Tar cqrmission' A.D.2d aL 984, 390 N.y.s.2d at 688, citing Dlpry v.

Vfrrta, 53 N.Y. 566 (1873).

E. That' if dcrnicile is establistred in l{ew York State, there is a basis

for ta>ration ttrerein, and presene in tlris State is not necessary in oniler for

srrch tax to be assessed against the ta:rpayen. Starer v. C,allman, 50 A.D.2d, at

31,  377 N.Y.S.2d at  648.

F. That dcrnicile, vfetlrer of origin or selection, ontinues in oristence

until anottrer is acquired ard tkte burden of prof rests on the party r,riho alleges

a change. Bodfish v. Gallnnn, 50 A.D.2d aE 459, 379 N.y.s.2d at LA]-.

G. that petitioners, Jemy J. Canpana and Joan Carpana, did not sustain

their br:rden of proof witJl restrnct to a ctrange of dcmicile frcrn New York State

to Florida for 1970 ard, onsequentJ-y, said, 5:etitioners r,rere resident individrrals

wittr:ln the neaning ard intent of section 605 (a) of tlre Ta< r,arr,r.

H. That the petition of Jery J. Carpana ard Joan Carpana is denied i$ all

respects and the lbtice of Deficienc.y issued Novernber 25, L974, as npdified arrl

anerded on June 4, L975 (Firdlng of Fact "4" supra), is sustained.

D?llIED: A1bany, Iibw York

JUN 6 1980


