
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Frederick S. & Dorothy F. Carey

for Redeterrninat ion of a Def ic iency or a Revision

of a Det.erminat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax law

for the Year 7974.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that.  he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th  day  o f  Ju Iy ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Frederick S. & Dorothy F. Carey, the pet i t ioner in Lhe within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Frederick S. & Dorothy F. Carey
19 Homevrood Ave.
Yonkers,  NY 10701

and by deposit ing same enclosed in a postpaid properly addressed wrapper
(post off ice or off icial depository) under the exclusive care and custody

United SLates Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petit ioner

and that the address set forth on said wrapper is the last known address
pet i t ioner .

Sworn to before me this

7th day of  Ju ly ,  1980.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  7,  1980

Freder ick  S .  &  Doro thy  F .  Carey
19 Homewood Ave.
Yonkers ,  NY 10701

D e a r  M r .  &  M r s .  C a r e y :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant.  to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the comput.at ion of t .ax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FRXDERICK S. CAREY and DOR0TIIY F. CAREY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Incone Tax under
Art ic le 22 of the Tax Law for the year
797 4.

DECISION

Pet i t ioners ,  Freder ick  S .  Carey  and Doro thy  F .  Carey ,  19  Homewood Avenue,

Yonkers ,  New York  10701,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year 1974 (Fi le No. 16460).

A  smal l  c la ims hear ing  was he ld  be fore  Id i l l i am Va lcarce l ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

N e w  Y o r k ,  o n  O c t o b e r  2 6 ,  1 9 1 9  a t  9 : 1 5  A . M .  P e t i t i o n e r ,  F r e d e r i c k  S .  C a r e y ,

appeared pro  se .  The Aud i t  D iv is ion  appeared by  Ra1ph J .  Vecch io ,  Esq.  (Wi l l iam

F o x ,  E s q .  ,  o f  c o u n s e l ) .

ISSUE

Llhether pet i t ioners can provide suff ic ient evidence to establ ish the

deduct ions of "Employee Business Expenses",  I 'Medical  and DentaI Expenses",

t tSa les  Taxr t  and r rCont r ibu t ions t r .

FINDINGS OF FACT

1.  Pet i t ioners ,  Freder ick  S .  Carey  and Doro thy  F .  Carey ,  t ime ly  f i led  a

New York State Combined Income Tax Return for the year 1974.

2 .  0n  June 28 ,  1976,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  in

the  sum o f  $471.09 ,  a long w i th  an  exp lanatory  S ta tement  o f  Aud i t .  Changes,

which i temized i ts determinat ion as fol lows:



ITBH

Employee Business Expenses
Medical Limitat ion
Contr ibut ions
Medical & Dental  Expense
Capital  loss Carryover
Sa les  Tax
Sundry Tax

Peti t . ioner conceded

Sundry Tax i tems.
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AMOI]NT
REPORTED ON

RETI]RN

$3  , 026 .00

815  . 00
770 .04

(1 ,000 .00 )
670 .00
4s  .00

CORRECTED
AMOl]NT

$1 ,949 .00

470 .00
78 .  00

(soo. oo)
5  12  . 00

-0 -

ADJUST}IENT

$1 ,077 .00
32 .3 r

345 .00
692 .00
500 .00
158 .00
45 .00

{r:s6.!TTOTAI ADJUSTMENT

the adjustments to the Capital Loss Carryover and

3.  Pet i t ioner  Freder ick  S .  Carey  was an  insurance sa lesman fo r  the

Roya l -G lobe Insurance Company,  L td .  dur ing  the  year  I974,  and earned $40, I23 .7L .

This company reimbursed pet i t ioner for al l  t ravel and most entertainment

expenses. In addit ion, pet i t ioner was employed as president of the Yonkers

Munic ipa l  C iv i l  Serv ice  Commiss ion  and earned $5 ,363.81  dur ing  the  year  I974.

In this capacity,  pet i t ioner was not reimbursed for any expenses he nay have

incur red .  Accord ing ly ,  pe t i t ioner  c la imed $1r949.00  in  au to  expense,  and

$1 '077.00  in  en ter ta inment  expenses  as  Employee Bus iness  Expenses .  The en ter -

ta inment  expense o f  $1  ,077.00  was d isa l lowed in  fu l l  by  the  Aud i t  D iv is ion ,

which was chal lenged by pet i t ioner.

4. In support  of  Employee Business Expenses claimed, pet i t ioner.  submitted

s ix teen checks  t .o ta l ing  $277.85  as  an  amount .  represent ing ' r f lowers  to  c l ien ts r t .

In  add i t ion ,  he  submi t ted :

(")  a number of pages torn from a diary with amounts total l ing
$390.40 for "Luncheons, Dinners, and Entertainrnent".  The
information contained on the diary pages was sparse and l imited
in content.

(b) f ive checks payable to l iquor stores total l ing $24I.36 for
"Home Entertainmentr ' .  Attached thereto were pages torn from a
diary l ist ing names under the category of "House Party".
Bus iness  purpose or  bus iness  re la t ionsh ip  was no t  ind ica ted .
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(c)  f ive checks to ta l l ing $223.00 for  "Profess ional  Dues and
Subs cript ionstt .

5.  Pet i t ioner  submi t ted  no  rece ip ts ,  cance l red  checks  or  o ther

evidence in support  of  his deduct ion for contr ibut ions.

6. Pet i t ioner submitted cancel led checks for medical  and dental

t o t a l l i n g  $ 1 , 7 7 3 . 5 2 ;  a n d  f o r  m e d i c i n e s  a n d  d r u g s  t o t a r l i n g  g 4 1 3 . 2 8 .

submitted \{ere:

documentary

expenses

A I s o

(a) a typed let ter dated January 2, 7976 fxom a pharmacy cert i fy ing
tha t  pe t i t ioner  purchased "prescr ip t ion  drugs ,  genera l  med ic ines ,
drugs and medical suppl ies".  This let ter contained a handwri t ten
f igure  o f  "$605.00" ,  wh ich  was no t  par t  o f  the  typed nar ra t i ve
o f  the  le t te r .

(b) an " information bul let in" f rom the Royal-Globe Insurance Company,
I td .  ind ica t ing  tha t  pe t i t ioner  as  pay ing  $10.55  b i -week ly
dur ing  1974 fo r  B lue  Cross ,  B lue  Sh ie ld  and major  med ica l
coverage (9274.30  annua l ly ) .

Al though pet i t ioner was covered under BIue Cross, Blue Shield and major medical

insurance, no information or documentary evidence was submitted indicat ing

whether pet i t ioner was reimbursed for al l  or part  of  the medical  expenses

incur red  fo r  the  year  1974.

7 .  Pet i t ioner submitted a var iety of bi1ls,  checks and statements in

support  of  his sales tax deduct ion. However (except for sales tax in the sum

o f  $ 2 0 . 7 8 ) ,  t h e  s a l e s  t a x  p a i d ,  i f  a n y ,  w a s  n o t  c l e a r l y  a s c e r t a i n a b l e ,  o r

charged direct ly to pet i t ioner.  Pet i t ioner had included account statements of

contractors from a suppl ier.  Apparent ly,  these contractors rendered services

to pet i t ioner during the year I974.

B.  The Aud i t  D iv is ion  a l lowed a  sa les  tax  deduct ion  o f  $512.00 ,  wh ich

was computed in accordance with tax tables provided by the United States

Treasury Department.

CONCTUS]ONS OF tAId

A. That tax deductions and exemptions depend upon clear statutory provisions,
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burden is upon the taxpayer to establ ish

New York  S ta te  Tax  Commiss ion ,  37  N.y .2d

a r ight to them.

1 9 3 ;  M a t t e r  o f

(Matter of

Central  Off ice

A larm Co.  v .  S ta te  Tax  Comniss ion ,  58  A.D.Zd 162)

B. That the pet i t ion of Frederick S. Carey and Dorothy F. Carey is

granted to the extent establ ished by a fair  preponderance of the evidence

submi t ted ;  to  w i t ,  Pro fess iona l  Dues and Subscr ip t ions  o f  $223.00 ,  and med ica l

insurance premiums o f  $274.30 .

c .  That  pe t i t ioners ,  Freder ick  s .  carey  and Doro thy  F .  carey ,  have

fa i led  to  sus ta in  the  burden o f  p roo f ,  as  requ i red  by  sec t ion  689(e)  o f  the

Tax Law, in establ ishing that they were ent i t led, within the purview of the

Internal Revenue Code, and Art ic le 22 of the Tax Law, to deduct ions greater

than those granted by paragraph B of this decision.

D. That.  the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency  issued June 28 ,  I975 in  accordance w i th  paragraph B o f  th is  dec is ion ;

and tha t ,  except  as  so  gran ted ,  the  pe t i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

JUL C 7 ts80
COMMISSION

COMMISSIONER


