STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Phillip J. & Sharon Carlton
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Personal Income Tax
under Article 22 of the Tax Law
for the Years 1972 - 1974.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
25th day of July, 1980, he served the within notice of Decision by certified
mail upon Phillip J. & Sharon Carlton, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows:

Phillip J. & Sharon Carlton
5962 Leeland Sst.
St. Petersburg, FL 33715
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

"y : 7
petitioner. - S/ ;/f?

Sworn to before me this

25th day of July, 1980. C < SZZ/(1/ffleu//‘i—f*‘<:ﬂ//"““’7«““””
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Phillip J. & Sharon Carlton
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Personal Income Tax
under Article 22 of the Tax Law
for the Years 1972 - 1974,

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
25th day of July, 1980, he served the within notice of Decision by certified
mail upon Alan Richards, CPA the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Alan Richards, CPA
Richards and Wallberg
420 Lexington Ave.

New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner. > D
7/ - = - -

Sworn to before me this

25th day of July, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

July 25, 1980

Phillip J. & Sharon Carlton
5962 Leeland St.
St. Petersburg, FL 33715

Dear Mr. & Mrs. Carlton:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counse
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Alan Richards, CPA
Richards and Wallberg
420 Lexington Ave.
New York, NY 10017
Taxing Bureau's Representative



STATE OF NEW YORK

In the Matter of the Petition
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of
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PHILLIP J. CARLION and SHARON CARLTON

|

for Redetermination of a Deficiency or for Refund:
of Personal Income Tax under Article 22 of the
Tax Law for the Years 1972, 1973 and 1974. :

.o

Petitioners, Phillip J. Carlton and Sharon Carlton, 5962 Leeland Street, St.
Petersburg, Florida 33715, filed a petition for redetermination of a deficiency or .
forrefmxdofpersmmlincatetaxmﬂarArticle 220fthe'1‘ax1.awforﬂxeyaars
1972, 1973 and 1974 (File No. 15828). o

A formal hearing was held before Julius E. Braun, Hearing Officer, at the
offices of the State Tax Commission, Two World Trade Center, New York, New York, -
on August 24, 1977 at 11:20 A:M. Petitioners sppeared by Alan Richards, CPA. The -
Andit Division appeared by Peter Crotty, Esq. (Francis Cosgrove, Esq., of counsel).

ISSUE

Whether the interest incame of a nonresident derived from the sale of commarcial -

real property within New York Sta‘te'issubject to persocnal incame tax.
| FINDINGS OF FACT , -
1. Petiticners, Phillip J. Carlton and Sharon Carlton, filed joint New York

State nonresident mccme tax returns for 1973, 1974 and 1975.

2. On April 14, 1976, the Audit Division issued a Statement of Audit Changes |

against petitioners, Phillip J. CaxlumandammCarlwn,muxegfomﬁsﬂmt
minstalhentgainmthesaleofmalpmpertywithasitusinNawYoﬂcsmte
waswbgecttoNewYoﬁ:Statepersmalﬂmtm&,asmllasﬁnmtemstim
reoeivedinocmectimwith‘saidsalte. Acoardingly, on April 14, 1976, aNgticg .
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of Deficlency vas issued against petitioner for $11,781.59 in persanal income tax, - R

plus $1,498.35 in interest, for a total due of $13,279.94.
3. Petitiaxe.rsmxedcamercialpmpertymNewYorkState. 'Iheprq:erty
'cmsistedofanautmobiledealerstuparﬁﬂnpnmlofmalpmpertymvﬁﬁdmﬂn

dealership was constructed. Thedealershipwas sold in 1968 to the same individual
v&n'p\ndlasedﬂxerealpztperty-in 1969. Wmtherealpropertyms sold, petiti.a)exs

took back a mortgage fram the purchaser to secure the installment payments. That -
saxreyear,pet:.ticnersbecanenmresidents. Petitimersreceivedinterestmﬂne
installmantsof$25 651. 00inl972, $24,183. 001n1973and$24 875005111974. -
" 4. Astheresultofapre—hearingcmferenceheldmrdls, 1977, thecmferge
moarputedpetiﬁmers'pemmli:mxetaxliabiuty,foreadmofﬂnyearsat
issue,basedmaredwtlmofinbaresthmreported,tothemmtdeamd.»
ta}mblebyvirtueof‘itscamectjmwithtlasaleoftherealpméer;y;

5. Petitimersouwededt}ntmeinstalhmtgainmstanbletommmk
State. However, petitioners contended that therrortgageintereatwasmttaxable
, toNewYorkState, smcetheyweremxmsxdents, andﬂ:emterestreceivedwas S
“ﬁmmfmnanmtangiblewhichwasnotimaredexivedfmn orincomectim '
ofmerslﬁ.pofanymalortangiblepropertylocahedianYoﬁcState.

CONCLUSIONS OF LAW

A,  That section 632(b)"(2) provides that: |
., "Incame from intangible personal property, including annuities,

+ _dividends, ipterest, and gains from the disposition of intangible

. personal property, shall constitute income derived from New York

sources only to the extent that such inocme is from property -

enployed in a business, trade,pmfessiax,orocwpatimcarried

on. in this State."
Acwzdingly,ﬂ:eintemstrabeivedfmamrtgagemmalpmpertywhid;méf;‘
mployedinpetitimers‘fomarbusimssm&amwmrkswtemsmwablem

the:i.r New York adjusted gross incame,
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*1976; and that, except as 8o granted, the petition is in all other respects
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B. :[‘hatanadjusmentshmldbemade fortheanclus:xm of mntamble:lnhm:est

"mﬂmeStatmentofAuditmangesardintreNouceofDeﬁdmwyismndagajmt

petiticnexs _ :

 C. That the petition of Phillip J. CarltmamsrxamnCaﬂta{isgranueato*
ﬂleextentlndicatedinCaxclusimofLaw"B"above ‘The Audit Division is
rerdoydirectedmnndifyacwrdimlyﬂebbticeofmficiacyimdmﬂu,

M‘E): Albany, New York

JuL2sey




