
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Edward H. Covington

the Pet i t iono f

o f

AFFIDAVIT OF MAILING

for Redet.erminat ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of Lhe

for the Year 7972.

a Def ic iency

Refund of

Tax Law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Edward H. Covington, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Edward H. Covington
411 Hi l lcrest  Dr.
High Point ,  NC 27260

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That. deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May  23 ,  1980

Edward H. Covington
4 1 1  H i l l c r e s t  D r .
High Point,  NC 27260

Dear Mr. Covington:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 18 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureauts Representat ive



STATE 0F NBI,ir Y0RK

STATE TAX COMMISSION

fn the Matter of the pet i t ion

o f

EDIdARD H. COVINGTON

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the year
1 9 7 2 .

A formal hearing was held before

off ices of the State Tax Commission,

York  12227,  on  September  14 ,  L97B a t

The Audit  Divis ion appeared by peter

E s q .  ,  o f  c o u n s e l ) .

DECISION

Pet i t ioner ,  Edward  H.  Cov ing ton ,  4 l l  H i l l c res t  Dr ive ,

carol ina 27260, f i led a pet i t ion for redeterminat ion of a

refund of personar income tax under Art ic le 22 of the Tax

1 9 7 2  ( F i l e  N o .  1 6 5 1 1 ) .

High Point,  North

def ic iency  or  fo r

Law for the year

Jul ius E. Braun, Hearing Off icer,  at  the

Bui lding 9, State Campus, Albany, New

9 : 1 5  A . M .  P e t i t i o n e r  a p p e a r e d  p r o  s e .

Cro t ty ,  Esq.  (Pat r i c ia  L .  Brumbaugh,

ISSUE

llhether pet i t ioner was

for  7972.

a New York State resident for income tax purposes

FINDINGS OF FACT

1.  0n  Apr i l  2 ,  7973,  pe t i t ioner ,  Edward  H.  Cov ing ton  and h is  w i fe  Kather ine

T. Covington, f i led a New York State Income Tax Resident Return for L972. 0n

December 19, L975, they f i led an amended New York State Combined Income Tax

Return for 7972, for nonresident marr ied persons f i l ing a joint  Federal  return

who elect to f i le separate New York State returns. Pet i t ioner sought a refund

o f  $ 3 1 6 6 4 . 0 0 .  H i s  w i f e  s o u g h t  a  r e f u n d  o f  g 6 3 . 0 0 .
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2 .  0n  JanuarY 13 ,  1976,  pe t i t ioner rs  representa t ive  s igned a  consent

f ix ing the period of l imitat ion upon assessment for 1972 to Apri l  15, lg77 .

On August 30, 7976, the Audit  Divis ion issued a Statement of Audit

Changes against Edward H. Covington for 7972 winich stated the fol lowing:

there was no provision in the New York Personal fncome Tax Law
to al low exclusion by a resident of a nonresident trust accumu-
lat ion distr ibut ion. As resident of New York you must reporL
al l  i tems of income regardless of where earned. The accumulat ion
distr ibut ion al though earned by the trust in years pr ior to
your becoming residents of New York is not an accruable i tem
since you did not have construct ive or actual receipt of  funds
prior to the 1972 distr ibut ion date.

0n August 30, 1976, the Audit  Divis ion issued a Not ice of Def ic iency to pet i t ioner

f o r  $ 1 1 3 6 4 . 4 4 ,  p r u s  i n t e r e s t  o f  g 3 4 5 . 4 1 ,  f o r  a  t o t a r  o f  g 1 , 7 0 9 . 8 5 .

3. In early 7970' pet i t ioner was graduated from the Universi ty of North

Carol ina at Chapel Hi l l ,  North Carol ina and was ernployed by Harr iss & Covington

Hos iery  Mi l l s ,  Inc .  ( "Har r iss" ) ,  a  fami ly  owned hos ie ry  manufac turer  in  H igh

Point,  North Carol ina in which he is a major shareholder.  After a short

period of t ime, pet i t ioner sought addit ional background and educat ion regarding

the corporat ion's market ing and sales funct ions. This could best be obtained

by a period of apprent iceship for pet i t ioner with the corporat ion's independent

New York  sares  agent ,  J .  P .  Mann ing ,  rnc .  ( "Mann ing" ) .  The per iod  wou ld  be  o f

unspecif ied durat ion and he would resume his North Carol ina employrnent on the

conclusion of the period. Accordingly,  pet i t ioner moved to New York and began

employment in mid-797I.

4. I t  was decided that the agent would employ pet i t ioner whi le he was in

New York and discussions took place between him and off ic ials of Manning.

Discussions also took place with an independent insurance agent on whether

pet i t ioner would part ic ipate in var ious fr inge benef i ts of the company due to

the unspecif ied durat ion of the employment.  I t  was decided that he would

part ic ipate in the prof i t -sharing plan due to the requirements of the plan,
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even though i t  h 'ould provide him with no benef i ts.  He would also part ic ipate

in t'he life insurance program since he would be able to continue the insurance

in force at his opt ion on his departure.

Whi le no contr ibut ions were made on his behalf ,  pet i t ioner 's r ights

under the Harr iss prof i t -sharing plan cont inued during his leave of absence.

5. Whi le in New York, Edward H. Covington rented an apartment in Manhattan

rather than purchasing a suburban home as he would have done had he intended

to remain in New York permanently. t{hile in New York, he continued to receive

business mai l  at  his North Carol ina address and cont inued to attend the monthly

meetings of a North Carol ina mi l i tary reserve unit ,  rather than transferr ing

to a New York unit .  He kept his North Carol ina church aff i l iat ion act ive and

cont inued to make annual pledges to that church, rather than joining a New

York church. He retained possession of var ious North Carol ina property;

specif ical ly,  these rdere North carol ina real estate and hunt ing dogs.

6. During 1972, pet i t ioner purchased a part  interest in a condominium

Iocated in the North Carol ina mountains. During January of L972, he executed

a wi l l  at  Wachovia Bank and Trust Company in High Point,  North Carol ina, main-

tained North Carol ina registrat ion for his automobi le and maintained a North

Carol ina dr iver 's l icense. He also maintained an account with a North Carol ina

off ice of a stock brokerage f i rm, and did not jo in a New York club as was the

custom with his contemporaries residing in New York. He lef t  var ious household

art ic les in storage in North Carol ina.

exposure

original

returned

In November of 7973, i t  was fel t  that pet i t ioner had received suff ic ient

to the business and he moved back to North carol ina, carrying out the

intent ions of employee and employer.  Then pet i t ioner immediately

to the employ of Harr iss in High Point.

Petitioner worked full time for Manning in New York City from November7 .
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1977 unt i l  November 1973. He l ived at 11 East 75th Street and then 316 East

B3rd  St ree t ,  New York ,  New York .

8. Pet i t ioner claimed that his New York State income tax returns were

inadvertent ly prepared on the basis of his being a resident of the State.

During 1972, pet i t ioner received an accunulat ion distr ibut ion of certain trust

income earned during 1967r 1970 and 7977. This amount was reported on the

Federal  return as requiredl however,  s ince the income in those pr ior years was

North Carol ina income earned by a North Carol ina trust,  and since Mr. Covington

bel ieved that he was not a resident of New York State during those years, he

thought that the income should not be taxed by New York State. Accordingly,

the income was not reported in the taxpayer 's 1972 New York State income tax

return.

CONCTUSIONS OF tAh}

A. That pet i t ioner,  Edward H. Covington, was a domici l iary of North

Carol ina during the years at issue.

B. That sect ion 605(b) of the Tax Law def ines a nonresident individual

as an individual who is not a resident.

C.  That  sec t ion  605(a) (2 )  o f  the  Tax  Law def ines  a  res ident  ind iv idua l

as an individual "who is not domici led in this state but maintains a permanent

place of abode in this state and spends in the aggregate more than one hundred

e igh ty - th ree  days  o f  the  taxab le  year  in  th is  s ta te . . . . "

D. That a permanent place of abode means a dwel l ing place permanently

maintained by the pet i t ioner,  whether or not owned by him, and wiI I  general ly

include a dwel l ing place owned or leased by his or her spouse. Also a place

of abode, whether in this state or elsewhere, is not deemed permanent i f  i t  is

maintained only during a temporary stay for the accomplishment of a part icular

purpose (20  NYCRR L02.2(e) ) .
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E. That pet i t ioner,  Edward H. Covington, maintained a permanent place of

abode in New York State, s ince his stay in New York State was for an unspecif ied

duration; that he spent. more than one hundred eighty-three days in New York

State during 1972; therefore, he was a resident individual of  New York for

7 9 7 2 .

F. ThaL pursuant.  to sect i -on 6I2(a) of the Tax law, the adjusLed gross

income of a resident.  individual means his Federal  adjusted gross income as

def ined in the laws of the United States for the taxable year with certain

modif icat ions- Therefore, the accummulat ion distr ibut ion is subject to New

York personal income tax.

G. That the petit ion of Edward

Def ic iency issued on August  30,  l9 l6

DATED: Albany, New york

MAY e 3 p80

Covington is denied and the Not ice of

sus ta ined.

H .

i s

STATB TAX COMMISSION

-


