
STATE OF NEId YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

Jack  R.  D ick  (deceased)

AT'FIDAVIT OF MAIIINGand Lynda Dick

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for  the  Year  1968.

Defic iency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxat ion and Finance, over 18 years of age, and that on the

6th day of June, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Jack R. Dick (deceased),  and lynda Dick, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vrrapper  addressed as fo l lows:

Jack  R .  D ick  (deceased)
and Lynda Dick
262 Central Park West
New York, NY 10023

and by deposit ing same enclosed in a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the
United SLates Postal Service within the State

That deponent further says that the said

and that the address seL forth on said v/rapper
pet i t ioner .

Sworn to before me this

6th day of June, 19B0.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE 0F NEI{I Y0RK
STATB TAX COMMISSION

In the Mat. ter of  the Pet i t ion

o f

Jack  R.  D ick  (deceased)

and lynda Dick

for Redeterminat ion of a

of a Determinat ion or a

Personal fncome Tax

under Art ic le 22 of the

for  the  Year  1968.

AtrT'IDAVIT OF MAITING

Deficiency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
6th day of June, 1980, he served the within not ice of Decision by cert i f ied mai l
upon David M. Desick the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. David M. Desick
Davis & Cox
One State St.  p lz.
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postar service within the state of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said r l tapper is the last

known address of the represenLat ive of the pet i t ioner.

Sworn to before me this

6 th  day  o f  June,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 6, 1980

Jack  R.  D ick  (deceased)
and lynda Dick
262 Cent-ral Park West
New York, NY 10023

D e a r  M r s .  D i c k :

Please take noLice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at Lhe administrat ive Ievel.
Pursuant Lo sect ion(s) 6qO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very t ru ly  yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Dav id  11 .  Des ick
Davis & Cox
One Sta te  S t .  P lz .
New York, NY 10004
Taxing Bureau's Representat ive



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

JACK R. DICK and TYNDA DICK

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Year
L 9 6 8 .

DECISION

Peti t ioners, Jack R. Dick and Lynda Dick, 262 Central  Park t{est,  New

York, New York 10023, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax Law for the year

1 9 6 8  ( r i r e  N o .  1 3 1 4 5 ) .

A formal hearing was held before Nei l  Fabricant,  Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two hror ld Trade Center,  New York, New

York, on September 28, 1977 at 1:15 P.M. Pet i t ioner appeared by Davis & Cox

(Dav id  M '  D is ick  and Har r ie t  S .  S te in ,  Esqs . ,  o f  counse l ) .  The Aud i t .  D iv is ion

appeared by  Peter  c ro t ty ,  Esq.  (R ichard  Kaufman,  Esq.  ,  o f  counse l ) .

ISSUES

I .  Whether pet i t ioners real ized a gain from the sale or exchange of

stock, dur ing the resident per iod or nonresident per iod of the year in which

they changed their  residence.

I I .  Whether,  i f  real ized during the nonresident per iod, the gain frorn the

sale or exchange of stock is taxable to New york State.

FINDINGS OF FACT

1.  0n  October  22 ,  1969,  pe t i t ioners ,  Jack  R.  D ick  and

New York state income tax resident and nonresident returns

Income Tax Bureau had grant.ed an extension of time to file

Lynda Dick, f i led

fo r  1968.  The

such returns to



- 2 -

october 15, 7969. 0n the returns, pet i t ioners stated that they were residents

of New York from January 1, 1968 through June 19, 196g.

2. 0n September 25, 7972, the Income Tax Bureau issued a Statement of

Audit  Changes and a Not ice of Def ic iency againt pet i t . ioners in the amount of

$407,734.44 ,  p lus  in te res t  o f  g84,254.24  and,  pena l ty  o f  g20,386.72 ,  minus  a

cred i t  due pe t i t ioners  f rom !967 o f  $L77.42 ,  fo r  a  ne t  to ta l  due o f  $512,257.gg .

This was done on the grounds that the gains from the sale or exchange of stock

were real ized during the resident per iod. 0ther adjustments were also made,

including the combining of taxable income as required by sect ion 654(d) of the

Tax Law; however,  these other adjustments are noL at issue.

3. Pet i t ioners changed their  residence from New York to Connect icut as

o f  June 20 ,  1968.  The s tock  a t  i ssue was so ld  on  Ju ly  29 ,  L96g.

4- The Income Tax Bureau claims that despite the fact that pet i t ioners

were no longer New York residents as of the date on which they real ized the

gain in quest ion, such gain is taxable to New York State, s ince in addit ion to

owning the shares of stock, pet i t ioner Jack R. Dick had received a salary from

the corporat ion; therefore, his operat ion of the corporat ion was his business,

and the stock was employed in a business carr ied on in New York State.

CONCLUSIONS OF LAW

A. That the gains from the sale or exchange of stock by pet i t ioners were

real ized during the nonresident per iod; therefore, they r^rere reportable on the

nonresident return, in accordance with sect ion 654(b) of the Tax Law and 20

NYCRR 148.7,

B. That the gain from the sale or exchange of stock was income from

intangible personal property,  and does not const i tute a gain derived from or

connected with New York sources under sect ion 632(b)(2) of the Tax Law and 20

N Y C R R  1 3 1 . 5 .
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C. That the Audit  Divis ion is directed to modify the Not ice of Def ic iency

issued on  September  25  ,  1972,  in  accordance w i th  the  a fo resa id  Conc lus ions  o f

law and that,  except as so modif ied, the pet i t ion of Jack R. Dick and Lynda

Dick  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New york STATE TAX COMMISSION

JUN 6 1980


