
STATE OF IiIEW YORK
STATE TAX COM}IISSION

In the ilat.ter of the Petition

o f

Estate of l larold Feinberg

clo Edward R. Feinberg

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income & UBT

under Article 22 & 23 of the Tax law

for the Years 1972 - 1974.

and by depositing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

petit ioner.

Sworn to before me this

5th day of September, 1980.

AIT'IDAVIT OF MAITINC

State of New Yorh

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of Septenber, 1980, he served the within notice of Decision by cert i f ied
mail upon Estate of Harold Feinberg, c/o Edward R. Feinberg, the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Estate of Haro1d Feinberg
c/o Edward R. Feinberg
1,419 E. Genesee St.
Syracuse, Ny 13210

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Estate of Harold Feinberg

c/o Edward R. Feinberg

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal fncome & UBT

under Art ic le 22 & 23 of the Tax Law

for the Years L972 - 1974.

AFTIDAVIT OF }TAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Israel Kal ish the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr.  fsrael  Kal ish
50 Broadway
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Posta1 Service within the StaLe of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that.  the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this

5th day of September, 1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 5,  1980

Estate of Harold Feinberg
c/o Edward R. Feinberg
1 4 1 9  E .  G e n e s e e  S t .
Syracuse,  NY 13210

Dear  Mr .  Fe inberg :

Please take not ice of the Decision of the State Tax Comnission enclosed
herer,rith.

You have now exhausted your right of revierl, at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  Lh is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Is rae l  Ka1 ish
50 Broadway
New York, NY 10004
Taxing Bureauts Representat ive



STATE OF NBI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HAROTD FEINBERG

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and, 23 of the Tax law for
t h e  Y e a r s  1 9 7 2 ,  1 9 7 3  a n d  1 9 7 4 .

DECISION

PeLi t ioner ,  Haro ld  Fe inberg ,  c /o  Bdward  Fe inberg ,  Executor  o f  the  Las t

Wi l I  and Tes tament  o f  Haro ld  Fe inberg ,  7479 E.  Genesee St ree t ,  Syracuse,  New

York 13210, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income and unincorporated business taxes under Art ic les 22 and 23

of  the  Tax  Law fo r  the  years  7972,1973 and lg74 (FrLe  No.  19303) .

A  fo rmal  hear ing  was he ld  be fore  James T .  Prendergas t ,  Hear ing  Of f i cer ,  _

at the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York,

New York ,  on  June 22 ,  1979 a t  9 :30  A.M.  Pet i t ioner  appeared by  Is rae l  Ka l i sh ,

cPA.  The Aud i t  D iv is ion  appeared by  Peter  c ro t ty ,  Esq.  ( r rw in  Levy ,  Esq. ,  o f

c o u n s e l ) .

ISSI]ES

I.  Whether pet i t ioner 's earnings from act iv i t ies in real estate management

were subject Lo unincorporated business tax.

I I .  Whether  a  cer ta in  cap i ta l  ga in  on  the  sa le  o f  s tock  was sub jec t  to

unincorporated business tax.

I I I .  Whether  the  a fo resa id  cap i ta l  ga in  cou ld  be  sp l i t  be tween pe t i t ioner

and his wife for personal income tax purposes.

\
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FINDINGS OF TACT

1.  Pet i t ioner ,  Haro ld  Fe inberg ,  and h is  w i fe ,  Rhoda Fe inberg ,  f i red  a

joint New York State Income Tax Resident Return for 7972, on which pet i t ioner

repor ted  $9r000.00  in  sa la ry  income f rom four  d i f fe ren t  sources :

420 \ t .  206th  St .  Corp .
Wi l lbe t -R ivers ide  Corp .
Isbe t  Management  Co.
HiI I top Management Co.

Tota l

$5  ,625  .00
3 ,125  . 00

200 .00
50 .00

$9,0-oo-.Td

The wage and tax  s ta tements  a I I  show the  same address  fo r  the  sources ,  i .e . ,

2575 Jerome Avenue,  Bronx ,  New York .  Pet i t ioner  a lso  repor ted  $25r340.96  in

business income from "Real Estate".  He f i led a Federal  Schedule "C" on which

he stated his pr incipal business act iv i ty to be "Real Estate Management" and

on wh ich  he  deducted  $5 ,615.00  in  deprec ia t ion  and o ther  bus iness  expenses  in

ar r i v ing  a t  the  $25,340.96  in  bus iness  income.  Pet i t ioner  and Mrs .  Fe inberg

a lso  repor ted  $10r000.00  in  "Other  fncome"  fo r  7972.

2. Pet i t ioner and his wife f i led a New York State combined income tax

re turn  fo r  1973 on  wh ich  pe t i t ioner  repor ted  $15 1323.06  in  sa la ry  income f rom

f ive  d i f fe ren t  sources :

Es ta te  o f  fs rae l  Weinraub,  Deceased
Isbet Management Co.
420 W.  206th  St .  Corp .
Wi l lbe t -R ivers ide  Corp .
C a s t l e  C o a l  &  O i I  C o . .  f n c .

Tota l $  15  , 323 .06

With  the  except ion  o f  Cas t le  Coa l  &  0 i1  Co. ,  fnc . ,  the  wage and tax  s ta tements

show the same address for the sources i .e. ,  2575 Jerome Avenue, Bronx, New

York .  Pet i t ioner  a lso  repor ted  bus iness  income f rom "Rea l  Es ta te"  o f  $19,971.00 .

He f i led a Federal  Schedule "C" for 1973 indicat ing his pr incipal business

ac t iv i t y  was  "ReaI  Es ta te  Mgmt . "  and deducted  $4r778.00  in  deprec ia t ion  and

other  bus iness  expenses  in  a r r i v ing  a t  the  $191971.00  in  bus iness  income.

Pet i t ioner  a lso  repor ted  $25,000.00  in  "Other  Income"  fo r  1973.

$  6 ,750 .00
1  , 200  . 00
2 ,700 .00
1  ,500  .  00
3 ,  173 .06
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3. Pet i t ioner and his wife f i led a New York State Combined Income Tax

Return for 7974 on which pet i t ioner reported $16 ,634.00 in salary income from

Cast le  Coa l  &  Oi l  Co. ,  Inc .  and A i r -O-Vac.  He repor ted  tha t  he  had no  bus iness

income.  Pet i t ioner  repor ted  $13,684.00  in  cap i ta l  ga in  income and h is  w i fe

repor ted  $13r685.00  in  cap i ta l  ga i -n  income.  The i r  Federa l  Schedu le  "D"  s ta ted

t 'hat the gain was attr ibutable to "Wil lbet-Riverside",  an asset acquired in

1 9 6 0  w i t h  a  c o s t  o r  o t h e r  b a s i s  o f  $ 1 0 0 . 0 0  w h i c h  w a s  s o l d  i n  7 9 7 4  f o r  $ 5 4 , 8 3 9 . 0 0 .

4. Pet i t ioner did not f i le unincorporated business tax returns for the

years at issue. He had rel ied upon the advice of his cert i f ied publ ic accountant.

5. On Februaxy 4, 7977, the Audit  Divis ion issued a Statement of Audit

Changes aga ins t  pe t i t ioner ,  asser t ing  un incorpora ted  bus iness  tax  fo r  1972,

1973 and 1974 and addit ional personal income tax and minimum income tax for

1974. The adjustments were made on the grounds that:

(a) pet i t ioner 's wage income, business income and the "Other
Income" for 7972 and 1973 r^ 'ere al l  business related and subject to
unincorporated business tax;

(b) the capital  gain for 1974 was on property owned by pet i t ioner
and could not properly be spl i t  between husband and wife;

(c) the capital  gain was from the sale of a business and subject
to unincorporated business taxl

(d) the port ion of the 1974 long-term capital  gain not subject
to income tax was an i tem of tax preference and subject to minimum
income taxl

(e) modif icat ion for al locable expenses attr ibutable to i tems
of  tax  p re fe rence in  excess  o f  spec i f i c  deduc t ion ;

( f)  penalt . ies for fai lure to f i le unincorporated business tax
returns and pay the taxes due.

6 .  0n  March  28 ,  7977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner ,  Haro ld  Fe inberg ,  fo r  $7r115.56  in  un incorpora ted  bus iness

tax '  $1 '514.95  in  persona l  income tax  and $858.15  in  min imum income tax ,  a

to ta l  o f  $9 ,488.66 ,  p lus  pena l t ies  and in te res t .
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7 -  Pet i t ioner managed a number of aparLment houses for Dr.  Israel Weinraub

a phys ic ian ,  f rom 1948 un t i l  Dr .  Weinraub 's  death  in  1970 and fo r  Dr .  l {e in raubts

Esta te  f rom 1970 un t i l  the  las t  o f  the  proper t ies  were  d isposed o f  in  1973.

Mr. Feinberg managed four bui ldings for Dr.  Weinraub in 1948 and as many as

fourteen bui ldings for him in subsequent years. After the propert ies were

d isposed o f  in  L973,  Mr .  Fe inberg  went  to  work  as  a  sa lesman fo r  Cas t le  Coa l  &

0 i 1  C o . ,  I n c .

B. Pet i t ionerrs represenLat ive contended that the capital  gain arose

from the sale of property located at 158-18 Riverside Drive in New York City.

I t  was claimed that the property ' rwas or iginal ly owned by Lafayette-Riverside

Corp.,  which was dissolved in July,  L9771' and which corporat ion "became I, / i l lbert

(s ic )  R ivers ide  Corp . " .  I t  was  fu r ther  c la imed tha t  the  proper ty  was so ld  in

I973,  a f te r  wh ich  t r l i l l be t -R ivers ide  Corp .  was  d isso lved and i t s  asse ts  were

d is t r ibu ted  in  7974.

A l though pe t i t ioner 's  representa t ive  a lso  contended tha t  Mr .  &  Mrs .

Fe inberg  jo in t l y  he ld  10  percent  o f  the  s tock  o f  Wi l lbe t -R ivers ide  Corp . ,  the

only documentary evidence in the f i le on this point consists of the fol lowing:

(a )  s tock  cer t i f i ca te  fo r  10  shares  o f  La faye t te -R ivers ide  Corp .  da ted

November 19, 1951 in the name of Harold Feinberg;

(b) stockholders'  agreement between fsrael Weinraub, Bett ina R. I^ ieinraub

and Harold Feinberg which conf irms that Harold Feinberg owned 10 percent

of the stock of t rafayette-Riverside Corp.,  which corporat ion held t i t le

to  a  leaseho ld  o f  rea l  p roper ty  loca ted  a t  50-70-90 R ivers ide  Dr ive  West ,

known also as 158-18 and 159-34 Riverside Drive West and also as 881 t{est

15Bth  St ree t ,  New York  C i ty .

9 .  Pet i t ioner ,  Haro ld  Fe inberg ,  d ied  on  March  28 ,  1979,  p r io r  to  the

formal hearing. The only test imony in support  of  his pet i t ion was that of  a
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retired accountant who had been Mr. Feinberg's accountant prior to the years

aL  i ssue .

CONCTUSIONS OF TAW

A. That pet iLioner has fai led to sustain the burden of proof imposed by

sect ions 722 and,689(e) of the Tax Law to show that al l  of  his income from the

management of real  property vJas compensat ion for services as an employee of

Dr.  fsrael Weinraub within the meaning of sect ion 703(b) of the Tax Law.

Moreover ,  the  r tOther  Income"  repor ted  on  Mr .  &  Mrs .  Fe inberg 's  7972 and 1973

returns is not shown to be anything other than business income. The income of

$ 3 , 1 7 3 . 0 6  f r o m  C a s t l e  C o a l  &  0 i 1  C o . ,  I n c .  f o r  1 9 7 3 ,  h o w e v e r ,  w a s  i n c o m e

earned as an employee and is not to be included in business income. Accordingly,

a I I  o f  Haro ld  Fe inberg 's  sa la ry  incorne fo r  7972 and 7973 (except  fo r  $3 ,773.06

f rom Cast le  Coa l  &  Oi I  Co. ,  Inc .  fo r  1973)  and a l l  o f  h is  bus iness  income fo r

1972 and '  1973 and Mr .  &  Mrs .  Fe inberg 's  $10,000.00  in  "0 ther  Income"  fo r  7972

and Mr .  Fe inberg 's  $25r000.00  in  "Other  Income"  fo r  7973,  cons t i tuLe un incorpora ted

business gross income within the meaning of sect ion 705(a) of the Tax law and

are  sub jec t  to  un incorpora ted  bus iness  tax  under  sec t ion  701(a)  o f  the  Tax

Law.

B. That al though the genises of the Lafayette-Riverside/Wil lbet-Riverside

Corp. is not ent i rely clear,  the Audit  Divis ion seems to have conceded the

amount  o f  the  ga in  i t se l f ,  perhaps  in  v iew o f  the  bas is  o f  on ly  $100.00  repor ted

in Schedule rrDrr of  the Federal  return fox 1974. The stock on which the gain

was real ized was not property used in pet i t ionerrs business, despite the fact

that the corporat ion (of which he was a minori ty shareholder) owned an interest

in one of the parcels of real  estate he managed and from which corporat ion he

received salary income.
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C. That pet i t ioner has not sustained the burden of proof to show that

the stock on which the capital  gain was real ized was owned by both Harold

Feinberg and his wife.  In fact the only documentary evidence shows that

Mr. Feinberg owned the 10 percent interest in Lafayette-Riverside Corp.,  the

apparent  p redecessor  o f  Wi l lbe t -R ivers ide  Corp .  Accord ing ly ,  the  cap i ta l  ga in

income cannot be spl i t  between husband and wife for 1974.

D.  That  the  pena l t ies  imposed under  sec t ions  685(a) (1 )  and 685(a) (2 )  o f

the  Tax  Law are  cance l led .

E. That the pet i t ion of the Estate of Harold Feinberg is granted to the

ex ten t  tha t  the  sa la ry  income o f  $3  1173.06  f rom Cast le  Coa l  &  Oi I  Co. ,  Inc .

fo r  1973 is  to  be  exc luded f rom Mr .  Fe inberg 's  un incorpora ted  bus iness  gross

j-ncome for said year;  the capital  gain on the sale of stock is to be excluded

from unincorporated business gross income for L9l4 and the penalt ies under

sec t ions  685(a) (1 )  and 685(a) (2 )  o f  the  Tax  Law are  cance l led .  Except  as  so

granted, the pet i t ion is in al l  other respects denied and the Not ice of Def ic iency

is  sus ta ined.

DATED:

egP05-o',TdY' New York ATE TAX COMMISSION


