
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Ernest  G.  Fekete

Revis ion

for the Years 1972

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Ernest  G.  Fekete,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a Lrue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Ernest G. Fekete
250 Park Forest  Rd.
Amherst, NY

for  Redeterminat ion

of  a Determinat ion

Personal  Income Tax

under Ar t ic le  22 of

of  a Def ic iency or  a

or a Refund of

the Tax Law

1 9 7 3 .

AFFIDAVIT OF MAII,ING

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last. known address of the

2

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the SLate

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

28th day of  November,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter

Ernest  G.  Fekete

the Pet i t ion

a Def ic iency or  a Revis ion

Refund of

Tax Law

o f

o f

AFFIDAVIT OF MAILING

for  Redeterminat ion of

of  a Determinat ion or  a

Personal  Income Tax

under Ar t ic le  22 of  the

for the Years 7972. 7973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of November, 1980, he served the within not ice of Decision by cert i f ied

mail upon Julius M. Ramm the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Jul ius M. Ramm
McDonough, Boasberg, Hamsher, Heller & Ramm
930 Walbr idge Bldg.
Buf fa lo ,  NY t42O2

postpaid proper ly  addressed wrapper in  a

under the exclusive care and custody of the

the State of  New York.

the said addressee is  the representat ive of

address set forth on said wrapper is the last

of  the pet i t ioner .

and by deposi t ing same enclosed in a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )

Uni ted States Posta l  Serv ice wi th in

That deponent further says that

the petitioner herein and that the

known address of the representat ive

Sworn to before me this

28th day of November, 1980.

7



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Ernest G. Fekete
250 Park  Fores t  Rd,
Amherst, NY

Dear  Mr .  Fekete :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
PursuanL to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Julius M. Ramm
McDonough, Boasberg, Hamsher, Hel ler & Ramm
930 Walbr idge B ldg .
Buffalo, NY 14202
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ERNEST G. FEKETE

for  Redeterminat ion of  a Def ic iency or
for  Refund of  Personal  Income Tax under
Article 22 of the ?ax Law for the Years
1972 and 1973.

DECISION

Peti t ioner,  Ernest G. Fekete, 250 Park Forest Road, Amherst,  New York,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the years 7972 and 1973 (File

N o .  1 2 5 8 8 )  .

A smal l  c laims hearing was held before CarI  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Commission, Genesee Bui lding, One West Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  Novembex 2 ,  1979 a t  9 :15  A.M.  Pet i t ioner  appeared

by Jul ius M. Ramm, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

( P a u l  A .  L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner,  Ernest G. Fekete, is l iable for a penalty equal to

the amount of unpaid New York State withholding taxes due from Modulex Enter-

p r ises ,  Inc .  fo r  7972 and 7973.

FINDINGS OF FACT

1. Modulex Enterpr ises, fnc. fai led to pay over to the fncone Tax Bureau

New York State personal income taxes withheld from its employees during the

period July 1, 1972 through June 30, 1973.

2. On 0ctober 28, 7974, the Income Tax Bureau issued a Statement of
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Def ic iency against pet i t ioner,  Ernest G. Fekete, imposing a penalty equal to

the amount of New York State withholding taxes due from Modulex Enterprises,

Inc. dur ing the period for July 1, 7972 through June 30, 1973. The def ic iency

was issued on the grounds that pet iLioner was required to col lect,  t ruthful ly

account for and pay over said taxes and that he wi l l fu l ly fai led to do so. In

accordance with the aforesaid Statement of Def ic iency, the fncome Tax Bureau

issued a  Not ice  o f  Def ic iency  fo r  $5 ,996.32 .

3. Movable Homes, Inc. was a company equal ly owned by pet i t ioner and

three other people. This company erected modular homes in North Tonawanda,

New York. I ts major suppl ier of  modular homes was a company cal led Mighty

Mobi le,  Inc. who went bankrupt.  In order to keep a suppl ier of  modular homes,

in Apri l ,  7972, Modulex Enterpr ises, Inc. was formed and i t  purchased the

assets of Mighty Mobi le,  Inc. Fi f ty percent of the stock of Modulex Enterpr ises,

Inc. was owned by Movable Homes, Inc. and the remaining f i f ty percent was

equally owned by the four owners of Movable Homes, Inc. who made up the Board

of  D i rec to rs  fo r  Modu lex  Enterpr ises ,  Inc .

4. Mr. Robert  Given was off ice manager of Mighty Mobi le,  Inc. When

Modulex Enterpr i-ses, Inc. hras formed, Mr. Given was made General  Manager of

Modulex Enterpr ises, Inc. to run the day-to-day affairs of the company. In

his capacity as General  Manager,  he control led the books and records of the

corporat ion, s igned checks, prepared the payrol l  and signed tax returns. A

bookkeeper,  Kay Miggins, under the direct ion of Mr. Given also signed State

tax returns. Mr. Given, by memorandum dated 0ctober 2, L972, informed the

Board of Directors, that start ing with the f i rst  week of October 7972, an

Escrow Tax Account in Marine Midland Bank was being set up for taxes. The

pet i t ioner and the three other members of the Board of Directors were not

authorized to sign checks against the Escrow Tax Account.  The pet i t ioner was
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authorized to sign checks in the general checking account of Modulex Enterprises,

but did not.  Marine Midland Bank was also engaged to provide payrol l  service

for Modulex Enterpr ises, Inc. Pet i t ioner contended that he rel ied on Mr.

Given and Marine Midland Bank to make tinely payments of New York withholding

taxes and had no knowledge that they were not being paid.

5. The four members of the Board of Directors of Modulex Enterpr ises,

Inc. were also off icers of the corporat ion. They were Mr. Morley P. Davis,

President;  Ernest G. FekeLe, Vice President,  Jerome C. Rosenthal,  Secretary

and Leonard Morr is,  Treasurer.  Al l  four off icers were not involved with the

day- to -day-opera t ion  o f  Modu lex  Enterpr ises ,  Inc . ,  bu t  re l ied  on  Mr .  G iven 's

expertise however they had knowledge of liquidity and federal withholding tax

problems during the period at issue. The pet i t ioner did not know of the New

York State withholding tax l iabi l i ty unt i l  sometime after al l  four off icers

tendered their  resignat ion as off icers on t lay 24, 1973. The resignat ions were

effect ive immediately in order to give Robert  M. Potteiger (a new investor) a

free hand as to choice of of f icers and other management matters.

6. Mr. Potteiger was brought in as an investor and pr incipal stockholder

(60 percent) af ter a hard search for addit ional capital  by the or iginal  Board

of Directors. Mr. Potteiger was brought to the attent ion of the Board of

Directors by Mr. Given, who also worked part  t ime for Mr. Potteiger.

7. I t  was determined later by the pet i t ioner and the other or iginal

stockholders that short ly af ter Mr. Potteiger became involved, he deposited in

a separate checking account,  t i t led "R. U. Potteiger agent for Modulex Enter-

p r ises ,  Inc . " ,  the  sum o f  $301000.00  to  p rov ide  add i t iona l  work ing  cap i ta l .

From then on this checking account was used for the business purposes of

Modulex Enterpr ises, Inc.,  for which the pet i t ioner was not authorized to sign

checks. From this account,  del inquent Federal  payrol l  taxes for L972 were

p a i d .
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B. The petitioner argued that at the time the New York State Income Tax

Bureau issued the notice and demands for pa5nnent of withholding tax due (from

June 1973 on) to Modulex Enterpr ises, Inc. ,  the corporat ion had the funds to

pay l iabi l i t ies i f  the State had tr ied to col lect.  Pet i t ioner further argued

that even if he had known about the notice and demands at the time of issuance,

he could have done nothing since he no longer control led corporate affairs.

9. The Internal Revenue Service never found the petitioner liable for

the Federal  100 Percent Penalty for the period Apri l  1,  1973 through June 30,

1973,  wh ich  is  a lso  a t  i ssue here in .

10. The other or iginal  of f icers considered the pet i t ioner an investor and

off icer in name only.

CONCTUSIONS OF tAW

A.  Tha t  pe t i t i one r ,  E rnes t  G .  Feke te ,  was  a  pe rson  requ i red  to  co l l ec t ,

truthfully account for and pay over New York State withholding taxes due from

Modulex Enterpr ises,  fnc.  for  the year  1972 and for  the per iod January 1,

through Ylay 24, 7973 in accordance with the meaning and intent of section

685 (n )  o f  t he  Tax  Law.

B.  That  the term "wi l l fu l ' r  as used in the statute means an act ,  defaul t

or conduct voluntar i ly done with knowledge that,  as a result ,  t rust funds

belonging to the government wi l l  be used for other purposes (Matter of  levin

v .  G a l l m a n ,  4 2  N . Y . 2 d  3 2 ,  3 9 6  N . Y . S . 2 d  6 2 3 ,  3 6 4  N . E . 2 d  1 3 1 6 ) .  P e t i t i o n e r s

cannot  avoid responsib i l i ty  by fa i l ing to concern themselves and seeing that

taxes are being paid when they are obviously  in  charge of  assets of  the corpora-

t ion.  McHugh v.  State Tax Commission,  4L7 NYS2d 799.

C.  That  s ince pet i t ioner  Ernest  G.  Fekete fa i led or  caused Modulex

Enterpr ises,  Inc.  to  wi l l fu l ly  fa i l  to  col lect ,  t ruthfu l ly  account  for  and pay

over New York State taxes due f rom said corporaLion for  the per iod July  t ,
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7972 through May 24, 7973, a penalty equal to the amount of unpaid withholding

taxes was properly asserted against him in accordance with sect ion 685(g) of

the Tax Law.

D. That the pet i t ion of Ernest G. Fekete is granted to

the penalty imposed in accordance with sect ion 685(g) of the

period May 25 ,  7973 through June 30, 1973 is cancel led.

the

Tax

extent that

Law for the

E. That the Audit  Divis ion is hereby directed to accordingly modify the

Notice of Def ic iency issued 0ctober 28, L974 to be consistent with the decision

rendered herein, and that said pet i t ion is,  in a1I other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

Noy a s p8o
STATE TAX COMMISSION



JAMES $. ruttY JR., PRESIDEI,IT
TITOMAS II. LYNCH
FRANCIS R. KOENIG

JOIIN J. SOI,IECITO
DIRECTOR

Telephone: (518) 457-r '723

November 7, 1.980

Thonas Fellman
c / o  J .  C .  D a l y
111 W. Sunrise Hwy.
Freeport ,  NY 11520

Dear l l r .  Fel lman:

Please take not ice of the Default  Order of the State Tax Commission enclosed
herewith.

Please take further notice that pursuant to Section(s) 590 of the Tax law, any
proceeding in court to review this decision must be comenced within 4 months
from the date of this notice.

Inquiries concerning the coryutation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York L2227. Said inquiries will be referred to the proper authority for
reply.

Very truly yours,

\*\ pt+\r^b.cr.-

cc: Pet i t ioner 's Representat ive
James C. Daly
111 W. Sunrise Hwy.
Freeport ,  NY 11520
Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMI"IISSION

In the Matter of the Petition

o f

Thomas Fellnan DEFAULT ORDER

80-s-33

for Redeterminat ion of Def ic iency or for Refund of

Personal Income Tax under Art ic le 22

of the Tax Law for the Year 1972.

Pet i t ioner(s) Thomas Fel lman f i led a pet i t ion for redeterminat ion of def i -

ciency or for refund of Personal Income Tax under Article 22 of the Tax Law for

the  Year  L972.  F i le  No.  13173.

A smal l  c laims hearing on the pet i t ion was scheduled before Al len

Caplowaith, at  the off ices of the State Tax Commissi-on, Two hlor ld Trade Center,

Rm.  65-51,  New York ,  New York  L0O47 on Tuesday,  September  30 ,  1980 a t  9 :15  a .m.

Notice of said sma1l claims hearing was given to pet i t ioner(s) and pet i t ionerts

representat ive. Pet i t ioner(s) did not appear at the smal l  c laims hearing. A

default  has been duly noted.

Now on motion of the attorney for the Department of Taxation and Finance,

i t  i s

ORDERED that the petition of Thomas Fellman be and the same is hereby

denied.

D E F A U L T  O R D E R
A D O P T E D  B Y  T H E  S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K
N O V E M B E R  7 ,  1 9 8 0



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Ernest  G.  Fekete
250 Park Forest  Rd.
Amherst ,  NY

Dear  Mr .  Feke te :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, at ry  proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be corunenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Julius M. Ramm
McDonough, Boasberg, Hamsher, Hel ler & Ramrn
930 \rralbr idge Bldg.
Buffalo, NY 14202
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Petition

ERNEST G. FEIGTE DECISION

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
L972 and 1973.

Pet i t ioner ,  Ernes t  G.  Fekete ,  250 Park  Fores t  Road,  Amhers t ,  New York ,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax law for the years 7972 and 1973 (Fi Ie

N o .  1 2 5 8 8 ) .

A smal l  c laims hearing was held before Carl  P. I , / r ight,  Hearing Off icer,

at the off ices of the State Tax Commission, Genesee Bui lding, One West Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  November  2 ,  7979 a t  9 :15  A.M.  Pet i t ioner  appeared

by Jul ius M. Ramm, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

( P a u l  A .  l e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner,  Ernest G. Fekete, is l iable for a penalty equal to

the amount of unpaid New York State withholding taxes due from Modulex Enter-

p r ises ,  Inc .  fo r  7972 and 1973.

FINDINGS OF FACT

1. Modulex Enterpr ises, Inc. fai ted to pay over to the Income Tax Bureau

New York State personal income taxes withheld from its employees during the

period July 1, 7972 through June 30, 7973.

2. 0n October 28, 1974, the Income Tax Bureau issued a Statement of

o f

o f
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Def ic iency against pet i t ioner,  Ernest G. Fekete, imposing a penalty equal to

the amount of New York State withholding taxes due from Modulex Enterprises,

Inc. dur ing the period for JuIy 1, 1972 through June 30, 1973. The def ic iency

I^tas issued on the grounds that pet i t ioner was required to col lect,  t ruthful ly

account for and pay over said taxes and that he wi l l fu l ly fai led to do so. In

accordance with the aforesaid Statement of Def ic iency, the Income Tax Bureau

issued a  Not ice  o f  Def ic iency  fo r  $51996.32 .

3. Movable Homes, Inc. was a company equal ly owned by pet i t ioner and

three other people. This company erected modular homes in North Tonawanda,

New York. I ts major suppl ier of  modular homes was a company cal led Mighty

Mobi le,  Inc. who went bankrupt.  In order to keep a suppl ier of  modular homes,

in Apri l ,  1972, Modulex Enterpr ises, Inc. was formed and i t  purchased the

assets of Mighty Mobi le,  Inc. Fi f ty percent of the stock of Modulex Enterpr ises,

Inc. vras owned by Movable Homes, Inc. and the remaining f i f ty percent was

equally owned by the four owners of Movable Homes, Inc. who made up the Board

of  D i rec to rs  fo r  Modu lex  Enterpr ises ,  Inc .

4. Mr. Robert  Given was off ice manager of Mighty Mobi le,  Inc. When

Modulex Enterpr ises, Inc. was formed, Mr. Given was made General  Manager of

Modulex Enterpr ises, Inc. to run the day-to-day affairs of the company. In

his capacity as General  Manager,  he control led the books and records of the

corporat ion, s igned checks, prepared the payrol l  and signed tax returns. A

bookkeeper,  Kay Miggins, under the direct ion of Mr. Given also signed State

tax returns. Mr. Given, by memorandum dated October 2, L972, informed the

Board of Directors, that start ing with the f i rst  week of October 7972, an

Escrow Tax Account in Marine Midland Bank was being set up for taxes. The

pet i t ioner and the three other members of the Board of Directors were not

authorized to sign checks against the Escrow Tax Account.  The pet i t ioner was
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authorized to sign checks in the general  checking account of Modulex Enterpr ises,

but did not.  Marine Midland Bank was also engaged to provide payrol l  service

for Modulex Enterpr ises, Inc. Pet i t ioner contended that he rel ied on Mr.

Given and Marine Midland Bank to make timely payments of New York withholding

taxes and had no knowledge that they were not being paid.

5. The four members of the Board of Directors of Modulex Enterpr ises '

Inc .  were  a lso  o f f i cers  o f  the  corpora t ion .  They  were  Mr .  Mor ley  P .  Dav is '

Pres ident ;  Ernes t  G.  Fekete ,  V ice  Pres ident ,  Jerome C.  Rosentha l ,  Secre tary

and Leonard Morr is,  Treasurer.  A11 four off icers were not involved with the

day- to -day-opera t ion  o f  Modu lex  Enterpr ises ,  Inc . ,  bu t  re l ied  on  Mr .  G iven 's

expertise however they had knowledge of liquidity and federal withholding tax

problems during the period at issue. The pet i t ioner did not know of the New

York State withholding tax l iabi l i ty unt i l  sometime after al l  four off icers

tendered their  resignat ion as off icers on May 24, 7973. The resignaLions were

effect ive immediately in order to give Robert  M. Potteiger (a new investor) a

free hand as to choice of of f icers and other mal lagement maLters.

6. Mr. Potteiger was brought in as an investor and pr incipal stockholder

(60 percent) af ter a hard search for addit ional capital  by the or iginal  Board

of Directors. Mr. Potteiger was brought to the attent ion of the Board of

Directors by Mr. Given, who also worked part  t ime for Mr. Potteiger.

7. I t  was determined later by the pet i t ioner and the other or iginal

stockholders that short ly af ter Mr. Potteiger became involved, he deposited in

a separate checking account,  t i t led "R. M. Potteiger agent for Modulex Enter-

p r ises ,  Inc . " ,  the  sum o f  $301000.00  to  p rov ide  add i t iona l  work ing  cap i ta l .

From then on this checking account was used for the business purposes of

Modulex Enterpr ises, Inc.,  for which the pet i t ioner was not authorized to sign

checks. From this account,  del inguent Federal  payrol l  taxes for 7972 wete

p a i d .
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STATE OF NETd YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

ERNEST G. T'EKETE DECISION

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax traw for the Years
1972 and 1973.

Pet i t ioner,  Ernest G. Fekete, 25O Park Forest Road, Amherst,  New York,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the years 1972 and 1973 (FiIe

N o .  1 2 5 8 8 )  .

A smal l  c laims hearing was held before Carl  P. l l r ight,  Hearing Off icer,

at the offices of the State Tax Commission, Genesee Building, One West Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  November  2 ,  !979 a t  9 :15  A.M.  Pet i t ioner  appeared

by Jul ius M. Ramm, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(PauI  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

o f

o f

\ t lhether  pet i t ioner ,

the amount of unpaid New

pr i ses ,  I nc .  f o r  7972  and

Ernest G. Fekete, is l iable for a penalty equal to

York State withholding taxes due from Modulex Enter-

1 9 7 3 .

FINDINGS OF FACT

1. Modulex Enterpr ises, Inc. fai ted to pay over to the Income Tax Bureau

New York State personal income taxes withheld from i ts employees during the

period July 1, 1972 through June 30, 1973.

2. On October 28, 1974, the Income Tax Bureau issued a Statement of
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Def ic iency against pet i t ioner,  Ernest G. Fekete, imposing a penalty equal to

the amount of New York State withholding taxes due from Modulex Enterpr ises,

fnc. dur ing the period for July 1 ,  1972 through June 30, 7973. The def ic iency

was issued on the grounds that pet i t ioner was required to col lect,  t ruthful ly

account for and pay over said taxes and that he wi l l fu l ly fai led to do so. In

accordance with the aforesaid Statement of Def ic iency, the Income Tax Bureau

issued a  Not ice  o f  Def ic iency  fo r  $5 ,996.32 .

3. Movable Homes, Inc. was a company equal ly owned by pet i t ioner and

three other people. This company erected modular homes in North Tonawanda,

New York. I ts major suppl ier of  modular homes was a company cal led Mighty

Mobi le,  Inc. who went bankrupt.  In order to keep a suppl ier of  modular homes,

in Apri l  ,  L972, Modulex Enterpr ises, Inc. was formed and i t  purchased the

assets of Mighty Mobi le,  Inc. Fi f ty percent of the stock of Modulex Enterpr ises,

Inc. was owned by Movable Homes, Inc. and the remaining f i f ty percent was

equally owned by the four owners of Hovable Homes, Inc. who made up the Board

of  D i rec to rs  fo r  Modu lex  Enterpr ises ,  Inc .

4. Mr. Robert  Given was off ice manager of Mighty Mobi le,  Inc. When

Modulex Enterpr ises, Inc. was formed, Mr. Given was made General  Manager of

Modulex Enterpr ises, Inc. to run the day-to-day affairs of the company. In

his capacity as General  Manager,  he control led the books and records of the

corporat ion, s igned checks, prepared the payrol l  and signed tax returns. A

bookkeeper,  Kay Miggins, under the direct ion of Mr. Given also signed State

tax returns. Mr. Given, by memorandum dated October 2, L972, informed the

Board of Directors, that sLart ing with the f i rst  week of October 1972, an

Escrow Tax Account in Mari-ne Midland Bank was being set up for taxes. The

pet i t ioner and the three other members of the Board of Directors were not

authorized to sign checks against the Escrow Tax Account.  The pet i t ioner was
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authorized to sign checks in the general  checking account of Modulex Enterpr ises,

but did not.  Marine Midland Bank was also engaged to provide payrol l  service

for Modulex Enterpr ises, Inc. Pet i t ioner contended that he rel ied on Mr.

Given and Marj-ne Midland Bank to nake timely payments of New York withholding

taxes and had no knowledge that they were not being paid.

5. The four members of the Board of Directors of Modulex Enterpr ises,

Inc .  were  a lso  o f f i cers  o f  the  corpora t ion .  They  were  Mr .  Mor ley  P .  Dav is ,

Pres ident l  Ernes t  G.  Fekete ,  V ice  Pres ident ,  Jerome C.  Rosentha l ,  Secre tary

and leonard Morr i-s,  Treasurer.  AIt  four off i -cers were not involved with the

day-to-day-operat ion of Modulex Enterpr ises, Inc.,  but rel ied on Mr. Given's

expertise however they had knowledge of liquidity and federal withholding tax

problems during the period at issue. The pet i t ioner did not know of the New

York State withholding tax l iabi l i ty unt i l  sometime after al l  four off icers

tendered their  resignat ion as off icers oo. l lay 24, 7973. The resignat ions were

effect ive immediately in order to give Robert  M. Potteiger (a new investor) a

free hand as to choice of of f icers and other management matters.

6. Mr. Potteiger was brought in as an investor and pr incipal stockholder

(60 percent) af ter a hard search for addit ional capital  by the or iginal  Board

of Directors. Mr. Potteiger was brought to the attent ion of the Board of

Directors by Mr. Given, who also worked part  t ime for Mr. Potteiger.

7. f t  was determined later by the pet i t ioner and the other or iginal

stockholders that short ly af ter Mr. Potteiger became involved, he deposited in

a separate checking account,  t i t led rrR. M. Potteiger agent for Modulex Enter-

p r ises ,  Inc . " ,  the  sum o f  $301000.00  to  p rov ide  add i t iona l  work ing  cap i ta l .

From then on this checking account was used for the business purposes of

Modulex Enterpr ises, Inc.,  for which the pet i t ioner was not authorized to sign

checks. From this account,  del inquent Federal  payrol l  taxes for 7972 were

p a i d .
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8. The petitioner argued that at the time the New York State Income Tax

Bureau issued the notice and demands for payment of withholding tax due (from

June J.973 on)  to Modulex Enterpr ises,  fnc. ,  the corporat ion had the funds to

pay l iab i l i t ies i f  the State had t r ied to col lect .  Pet i t ioner  fur ther  argued

that even if he had known about the notice and demands at the time of issuance,

he could have done noth ing s ince he no longer contro l led corporate af fa i rs .

9.  The Internal  Revenue Serv ice never  found the pet i t ioner  l iab le for

the Federal  100 Percent  Penal ty  for  the per iod Apr i l  1 ,  1973 through June 30,

1973 ,  wh i ch  i s  a l so  a t  i s sue  he re in .

10.  The other  or ig inal  of f icers considered the pet i t ioner  an investor  and

of f icer  in  name only.

CONCLUSIONS OF IAW

A.  That  pe t i t ioner ,  Ernes t  G.  Fekete ,  was  a  person requ i red  to  co l lec t ,

truthfully account for and pay over New York State withholding taxes due from

Modulex Enterpr ises, Inc. for the year 7972 and for the period January 1,

through Ylay 24, 1973 in accordance with the meaning and intent of section

685(n)  o f  the  Tax  law.

B. That the term rrwi l l fu ln as used in the statute means an act,  default

or conduct voluntar i ly done with knowledge Lhat,  as a result ,  t rust funds

belonging to the government wi l l  be used for other purposes (Matter of  Levin

v .  G a l l m a n ,  4 2  N . Y . 2 d  3 2 ,  3 9 6  N . Y . S . 2 d  6 2 3 ,  3 6 4  N . E . 2 d  1 3 1 6 ) .  P e t i t i o n e r s

cannot avoid responsibi l i ty by fai l ing to concern themselves and seeing that

taxes are being paid when they are obviously in charge of assets of the corpora-

t ion. McHugh v. State Tax Comrnission, 4I7 NYS2d 799.

C. That since pet i t ioner Ernest G. Fekete fai led or caused Modulex

EnLerpr ises, Inc. to wiI l fu l ly fai l  to col lect,  t ruthful ly account for and pay

over New York State taxes due from said corporat ion for the period JuIy 1,
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1972 t}rtaugh May 24, 1973, a penalty equal to the amount of unpaid withholding

taxes h'as properly asserted against him in accordance with sect ion 0gS(g) of

the Tax Law.

D. That the pet i t ion of Ernest G. Fekete is granted to the extent that

the penalty imposed in accordance with sect ion 685 (g) of the Tax Law for the

period ITay 25, 7973 through June 30, 7973 is cancel led.

E. That the Audit  Divis ion is hereby directed to accordingly modify the

Notice of Def ic iency issued October 28r L974 to be consistent with the decision

rendered herein, and that said pet i t ion is,  in al l  other respects denied.

DATED: Albany, New York

NOV 2 B 19BO
COMMISSION
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STATE OF NEI,J YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Ernest  G.  Fekete

o f

o f

AFFIDAVIT OF MAILING

for  Redeterminat ion

of  a Determinat ion

Personal  Income Tax

under Ar t ic le  22 of

of a Def ic iency or a Revision

or a Refund of

the Tax Law

7 9 7 3 .fo r  the  Years  1972

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in noLice of  Decis ion by cer t i f ied

mai l  upon Jul ius M. Ramm the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  Ju l ius M.  Ramm
Si lverberg,  Yood,  Sel ler  & Ramm
635 Br isbane B1vd.
Buf fa lo ,  NY I42O3

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representative of the petit ioner.

Sworn to before me th is

of  December ,  1980


