
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Sherwood H. & Nessa

the Petit ion

. Friedman

o f

o f

M

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Article 22 of the Tax Law

fo r  t he  Yeax  1972 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Sherwood H.  & Nessa M. Fr iedman,  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper  addressed as fo l lows:

Sherwood H. & Nessa M. Friedman
6767 Starkey 's  P1ace
Lake Worth, FL 33463

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of the

Sworn to before me th is

28th day of  November,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Sherwood H.  & Nessa M. Fr iedman
6767 Staxkeyr  s  Place
Lake Worth, FL 33463

Dear  Mr .  &  Mrs .  F r i edman :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive

Taxing Bureau'  s  Representat ive



STATE OF NETd YORK

STATE TAX COMI"fiSSION

In the Matter of the Petition

o f

SI{ERWOOD H. FRIEDMAN and NESSA M. FRIEDMAN

for Redeter'mination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
1972.

DECISION

Peti t ioners, Sherwood H. Fr iedman and Nessa M. Fr iednan, 6767 Starkey's

Place, Lake Worth, Flor ida 33463, f i led a pet i t ion for redeterninat ion of a

deficiency or for refund of personal income tax under Article 22 of the Tax

Law fo r  the  year  1972 (F i le  No.  13188) .

A small claims hearing was heLd before Allen Caplowaith, Hearing Officer'

at the offices of the State Tax Cornnission, Two World Trade Center, New York,

New York, on Apri l  4,  1980 at 9:15 A.M. Pet i t ioner Sherwood H. Fr iedman

appeared pro $e. The Audit Division appeared by RaLph J. Vecchio, Esq. (Andrew

Haber ,  Esq. ,  o f  counse l ) .

ISSTIE

Whether income received

ttretirement leave in lieu of

by petitioner Sherwood H.

sabatical leave[ qualifies

FII{DINGS OF FACT

Friednan while on a

for a sick pay exclusion.

1. Pet i t ioners, Sherwood H. Fr iedman and Nessa H, Fr iedman, t inely f i led

a New York $tate Combined Income Tax Return for the year 1972 wherein petitioner

Sherwood H. Fr iednan claimed a sick pay exclusion of $3'860.00.

2. On January 15, 1974, the Audit Division issued a Statenent of Audit

Changes to petitioners wherein, as the result of a formal coaference, said

sick pay exclusion cLaimed was reduced to an al lowable amount of $21400.00.
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Addit ionally, a capital gain modif icat. ion was made to the extent of $299.07,

but since this adjustment \das not contested by pet i t ioners, i t  is therefore

not at issue herein. Accordingly,  a Not ice of Def ic iency was issued against

pet i t ioners on Apri l  12, 1974 assert ing addit ional personal income tax of

$ 2 3 5 . 7 0 ,  p l u s  i n t e r e s t  o f  $ 1 7 . 5 3 ,  f o r  a  t o t a l  d u e  o f  $ 2 5 3 . 2 3 .

3. Sherwood H. Fr iedman (hereinafter ' rpet i t ioner")  was employed by the

City of New York Board of Educat ion as the pr incipal of  Hi l lcrest High School

in Queens, New York.

4. On Septernber 8, 7971, pet i t ioner was granted sick leave as the result

of  a medical  condit ion. Such leave vras granted to June 30, L972, and subsequent ly

further extended to September 29,1972. During said sick leave period, pet i t ioner

exhausted his two hundred davs of accumulated sick leave.

5. In taxable year 7g7'2, pet i t ioner was el igible for ret i rement since he

had reached the minimum retirement age and had served thirty seven years with

the Board of Educat ion.

6. Pr ior to the terminat ion of his sick leave, pet i t ioner had appl ied

for and was granted ret i rement as of September 30, 7973.

7. Since petitioner had no intention of continuing his employment subsequent

to the terminat ion of his sick leave, he appl ied for and was granted "ret i rement

leave in l ieu of sabat ical  leave".  As test i f ied to by pet i t ioner,  dur ing the

inter im period between terminat ion of his sick leave and his ret i rement date

he had the opt ion of using a port ion of f ive earned six month sabat ical  leaves,

for which he would have received 60 percent of his salary, or "ret i rement

leave in l ieu of sabat ical  leave" which is granted for a period equal ing half

the earned sabat ical  leave, but which is paid at the ful l  salary rate. Due to

the f inancial  considerat ions, pet i t ioner opted for the lat ter p1an, from which
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he received ful l  salary unti l  he retired on September 30, 1973.

B. Pet i t ioner contended that he was st i l l  s ick during the period he was

out on the ' f ret i rement leave in l ieu of sabat ical  leavet '  and should therefore be

granted a sick pay exclusion for those work days during 1972 between September 30,

and December 31.

9. A rrret i rement leave in l ieu of sabat ical  leave" r .y be granted to any

person pr ior to ret i rement provided he would otherwise be ent i t led to sabat ical

Ieaves .  No bas is ,  such as  res tora t ion  o f  hea l th ,  s tudy  or  t rave l ,  need be

provided to obtain such leave.

10 .  The Of f i ce  o f  Personne l ,  Med ica l  D iv is ion ,  fo r  pe t i t ioner 's  schoo l

distr ict  was not provided with any medical information pertaining to pet i t ioner

subsequent to the terminat ion of his sick leave.

11. During the period pet i t ioner was on "ret i rement leave in l ieu of

sabat ical  leave" he worked from his home as a pension consultant.  Addit ional ly,

he carr ied on an insurance business and occasional ly gave lectures.

12. Petitioner contended that the adjustment at issue was computed without

al lowing an exclusion for eighteen days in September L972, during which he was

out  on  s ick  leave.

CONCLUSIONS OF I,AI,'7

A. That sect ion 105(d) of the Internal Revenue Code provides in pert inent

par t  tha t :

"Gross income does not include amounts referred to in subsect ion
(a) if such amounts constitute wages or pa)rments in lieu of wages
for a period during which the employee is absent from work on account
o f  p e r s o n a l  i n j u r i e s  o r  s i c k n e s s . . . "

Since pet i t ioner has not sustained his burden of proof required

pursuant to sect ion 689(e) of the Tax Law, to show that f rom September 30

through December 31, 1972, the port ion of the taxable year at issue during

which he was out on rrret i rement leave in l ieu of sabat ical  leave",  he was



'  - 4 - -

absent from work on account of personal injuries or sickness, he is therefore

not  ent i t led to a s ick pay exclus ion for  sa id per iod.

B.  That  pet i t ioner  is  proper ly  ent i t led to a s ick pay exclus ion of

$ 2 r 8 2 0 . 0 0 ,  c o m p u t e d  a s  f o l l o w s :

Total workdays in period January 1 through
September 29, 1972 (period on sick leave)

Maximum dailv rate
Sick Pay

L4I
x $20

$2 ,820 .00

C. That  the pet i t ion of  Sherwood H.  Fr iedman and Nessa M. Fr iednan is

granted to the extent  prov ided in Conclus ion of  Lard r rBt '  (supra)  and that  sa id

pe t i t i on ,  i s  i n  a l l  o the r  respec ts ,  den ied .

D.  That  pet i t ioner  Nessa M. Fr iedman's name be removed f rom the Not ice

of  Def ic iency s ince a l l  ad justments were re lated to the separate return of

Sherwood H.  Fr iedman.

E. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated Apri l  12, 1974 t .o be consistent with the decision rendered

herein.

DATED: Albany, New York STATE TAX COMMISSION

Nov a g rego
t{ , r-,.l^rA

COMI'TISSIONER


