
STATE OF NE\,rt YORK
STATE TAX COMMISSION

fn the Matter

Leonard Gaines

the Pet i t ion

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Article 22 of the Tax Law

for  the Years 1966 -  7970.

State of New York

County of Albany

Jay Vredenburgr being duly sworn, deposes and says that he is an employee

of the Department of Taxat i-on and Finance, over 18 years of age, and that on the

28th day of November, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon leonard Gaines, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Leonard Gaines
2 2 5  E .  7 3 r d  S t .
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t i -oner herein

and that the address set forth on

pet i t ioner .

said wrapper is the last known address of the

o f

o f

Sworn to

28th day

before me th is

o f  November ,  1980 .

/ /-\'r-Jr-L (



STATE OF NET.I YORK
STATE TAX COMMISSION

In  the Mat ter

Leonard Gaines

of  the Pet i t ion

o f

AFFIDAVIT OF MAII,ING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

for  the Years 7966 -  1970.

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Robert  S.  F ink the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  Rober t  S.  F ink
Kostelanetz & Ritholz
B0  P ine  S t .
New York, NY

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representat ive of the pet i t ioner.

Sworn

28rh

to

day

before me th is

o f  November ,  1980 .



STATE OF  NEW YORK
STATE TAX COMM'SSION

ALBANY,  NEW YORK 1?227

November 28, 1980

Leonard Gai-nes
2 2 5  E .  7 3 r d  S t .
New York,  NY 10021

Dear  Mr .  Ga ines :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have nov/ exhausted your right of review at the administrative leveI.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Comniss ion can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  t  s  Representat ive
Robert  S.  F ink
Koste lanetz & Ri tholz
80 Pine St . .
New York,  NY
Taxing Bureau's  Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

TEONARD GAINES

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1966
through 1977.

Pet i t ioner,  Leonard Gaines, 225 East 73rd

10021, f i led a pet i t ion for redeterminat ion of

unincorporated business tax under Art ic le 23 of

th rough 1971 (F i le  No.  01102) .

DECISION

Street,  New York, New York

a def ic iency or for refund of

the Tax Law for the years 1966

Gaines, f i led New

through 1968, and

A formal hearing was held before Herbert  M. Feinsod, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, onlTarch 24, 7976 at 1:15 P.M. and was cont inued before Edward Goodel l ,

Hearing Off icer,  at  the same off ices on November 15, L977 at 9:15 A.M. Pet i t ioner

appeared by  Kos te lanetz  &  R i tho lz ,  Esqs .  (Rober t  S .  F ink ,  Esq. ,  o f  counse l ) .

The Audit  Divis ion appeared by Peter Crotty,  Esq. (Solouron Sies, Esq. and

Alexander  Weiss ,  Esq. ,  o f  counse l ) .

ISSI]E

Whether pet i t ioner,  in his relat ionship with the corporat ions hereafter

named during the years 1966 through 1971, was an independent contractor subject

to unincorporated business tax, or an employee of said corporat ions and,

therefore, not subject to unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner ,

York State conbined

Leonard Gaines, and his wife,  Evelyn

income tax returns for the years 1966
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joint New York State resident returns for 1969 through 197L. Petitioner

Leonard Gaines did not file unincorporated business tax returns for any of

s a i d  y e a r s .

2. 0n January 29r 7973, the Income Tax Bureau issued a Statement of

Audit  Changes and a Not ice of Def ic iency against pet i t ioner,  Leonard Gaines,

impos ing  un incorpora ted  bus iness  tax  fo r  1966,7967r  1968,  1969,1970 and 1971

o f  $ 1 1 , 3 6 1 . 5 1 ,  p l u s  i n t e r e s t .  T h i s  w a s  d o n e  b e c a u s e :

"Based on the decision dated Apri l ' !4,  7972 by the New York
State Tax Commission, your business act iv i t ies as a sales
representat ive and the salary income from Jane Hol ly,  Inc. was
held to be subject to the Unincorporated Business Tax."

Federal audit adjustments were included in the conputation of unincorporated

business tax for the years 1966 through 1969.

3. During the period at issue, pet i t ioner acted as sales representat ive

with the dut ies hereafter stated for the non-competi t ive companies hereafter

mentioned, claiming that he was an employee of each of said companies.

4, (a) One of the companies for which pet i t ioner acted as sales represen-

tat ive during the years 1966 through L971 was Jane Hol ly,  Inc. and i ts subsidiary,

Morlove Blouses, Inc. Said company was engaged during the same period in the

manufacture and sale of women's blouses.

(b) Pet i t ioner also acted as a sales representat ive as aforesaid

during the years 1966 through 1970 and the f i rst  seven weeks of 1971 for

Sportempos, Inc. Said company, an independent entity unrelated to Jane Holly,

Inc. ,  was engaged in the manufacture and sales of ladies I  sportswear such as

s lacks ,  sk i r ts ,  sweaters ,  d resses ,  jacke ts  and b louses ,  dur ing  the  per iod  a t

i s s u e .

5. The off ices and showrooms of Jane Hol1y, Inc. and Sportempos, Inc.

were both located in New York City during the period, 1966 through 1970 and the
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f i rst  seven weeks of 1971. Said off ices and showrooms were in the same bui lding

during part of the period and in adjoining buildings during the renainder of

the period.

6. During the period from 1966 to and including the seventh week of

1971, pet i t ioner,  in the performance of his dut ies as sales representat ive of

Jane Hol ly,  Inc. and Sportempos Inc.,  spent approximately one-half  of  each

year in the offices and showrooms of said companies in New York City, and the

balance of each year or approximately one-half  of  each year "on the road' f ,

rendering his services in the territory alloted exclusively to hirn by Jane

Hol1y ,  Inc .  and Spor tempos,  fnc . ,  to  w i t ,  V i rg in ia ,  Nor th  Caro l ina ,  South

Caro l ina ,  Georg ia ,  Tennessee,  A labama,  Miss iss ipp i  and F lo r ida .

7. (a) Pet i t ioner 's dut ies in relat ion to the services rendered by him

to Jane Hol ly,  Inc. in i ts of f ice and showroom in New York City,  dur ing the

period at issue, were to assist  in the development and fabr icat ion of a fashion

l ine of blouses for i ts var ious seasons during said period. This included

assistance in the select ion, design and styl ing of fabr ics and, in addit ion,

the sale of such blouses in the showroom to representatives of key stores

located throughout the United States, regardless of the salesman's terr i tory.

(b) Pet i t ionerts dut ies in relat ion to the services rendered by him

to Jane Hol ly,  Inc.,  whi le servicing his terr l tory during the period at issue,

were test market ing i ts l ines of blouses, giv ing advice with respect to modif i -

cat ions of said l ines and sel l ing them, as modif ied, to stores in his sales

terr i tory.

8. (a) Pet i t ionerrs dut ies i -n relat ion to the services rendered by him

to Sportempos, Inc. in its office and showroom in New York City during the

period from 1966 to and including the f i rst  seven weeks of 1971, were to
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assist  in the development of f ive major l ines of sportswear each year during

said period, including assistance in the select ion of fabr ics and the styl ing

of said l ines. In addit ion, pet i t ioner assisted in the select ion and training

of salesmen and also engaged in the sale of merchandise in the showroon to

customers of Sportempos, Inc. f rom various parts of the United States.

(b) Pet i t ionerrs dut ies in relat ion to the services rendered by him

to Sportempos, fnc. whi le servicing his terr i tory during the aforementioaed

period, were to "spearhead" the l ines, gett ing them several  weeks in advance

of other salesmen and giving advice to the pr incipals of Sporteurpos, Inc. as

to modifications that should be made and the direction the lines should take

before Sportempos, Inc. 's other salesmen received them. In addit ion, he was

to sel l  these l ines to stores located in said terr i tory,  the pr incipals fol lowing

his advice as to the l ines I  modif icat ion and the direct ion to be taken in

se l l ing  the  l ines .

9. There was no agreement,  ei ther oral  or wri t ten, between Jane Hol ly,

Inc. and Sportempos, Inc. with respect to the al locat ion of t ime to be given

to each of them by pet i t ioner in the rendit ion of his services aforesaid

during the period at issue ei ther in their  respect ive off ices and showrooms in

New York City or whi le the pet i t ioner was on the road in his terr i tory.

10. Neither Jane Hol ly,  Inc. nor Sportempos, Inc. entered into ei ther a

written or oral agreement with petitioner, fixing the time he was required to

devote to each or ei ther of them in Lhe rendit ion of his services during the

period at issue, ei ther in their  respect ive off ices and showrooms or whi le

pet i t ioner was on the road in his terr i tory.

11. During L971 Sportempos, Inc. ceased doing business. With the consent

of Jane Hol ly,  Inc. pet i t ioner then began performing services as a I ' road
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salesmanrr for Tru-Fit  Manufactur ing Co.,  Inc.,  an independent ent i ty engaged

in the sportswear business. For a period of about six months during L97L,

pet i t ioner rendered servi-ces to both Jane Ho1ly,  Inc. and Tru-Fit  Manufactur ing

Co.,  Inc. on substant ial ly the same basis as he had previously done for Jane

Hol ly ,  Inc .  and Spor tempos,  Inc .  Tru-F i t  Manufac tur ing  Co. ,  Inc . ,  in  e f fec t ,

subst i tuted for Sportempos, Inc. dur ing said period, in relat ion to both

pet i t ioner and Jane Hol ly,  fnc.

1,2. Pet i t ioner 's Federal  income t .ax returns for 1966 through 1970 reported

a s  i n c o m e  f r o m ' t w a g e s ,  s a l a r i e s ,  t i p s ,  e t c . t t $ 1 0 , 4 0 0 . 0 0  f o r  e a c h  o f  s a i d  y e a r s

and the  sum o f  $101600.00  fo r  1971.  Sa id  suma were  rece ived by  pe t i t ioner

from Jane Hol ly,  Inc. in weekly instal lments of $200.00 each, less deduct ions

by Jane Hol ly,  Inc. for social  securi ty and withholding taxes.

13. In addit ion to the above income reported by pet i t ioner,  pet i t ioner 's

Federal income tax returns for 1966 through 1971 reported "other income"

received by him for his services as fol lows:

(a) For each of the years L966 and 1967, pet i t ioner f i led Schedule C

(Form 1040) ent i t led Prof i t  (or Loss) From Business or Profession, in which he

stated that his "pr incipal business act iv iLy" was that of  t t t ravel ing salesman" I

tha t  h is  "g ross  pro f i t "  fo r  1966 was $112r057.00  (a f te r  reduc t ion  fo r  c la imed

business expenses such as automobi le expense, travel expense, entertainment,

and oth.er business expenses, pet i t loner reported business income of $55 1264.0A

on his State return) that his t 'gross prof i t"  fox L967 was $951493.00, consist ing

of  $451000.00  f ron  Spor tempos,  Inc . ,  $37 1277.00  f rom Jane Ho l ly ,  Inc .  and

$131222.00 from the sale of samples; and that "business deduct ions'r  for 1967

such as auto expenses, travel expenses, entertainment and other business

expenses  to ta led  $55,402.00 .



Said return for 1968 reported $44r756.00 as "miscel laoeous deduct ionsr '  (namely

ttauto expensestt ,  rr t ravel expenserr,  t rentertainmentrt  and frother business expensesrt)  .

These expenses were not considered by the Audit Division in determining the

def ic iency for 1968.

(c) For 1969 pet i t ioner reported in Schedule E of Form 1040, ent i t led

Supplemental  and Miscel laneous Income, the fol lowing I 'other income":

(b) For 1968 pet i t ioner

Form 1040r "miscel laneous incomel

"Sample sale
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reported as "other income" in Part I I  of

as fo l lows:

$  3 ,877 .00
35  ,000 .00
40 ,367  .  oo

$79 ,244.A0"

$25 ,000 .  00

26,8L4.01
2 ,941  . 95

126.72-5Z;EEZ:ZE,,

$30 ,937  . 82
25 ,785 .72
3 ,017  . 74
3 ,395  . 65

Comnissions - Sportempos
Jane Hol ly,  Inc.

Total  miscel laneous income

rrSportempos (Sales Comm)
1407 Bdwy

Jane Hol ly,  Inc. (Sales Comm)
Sanple Sales
NYC Tax Refund
Income (or loss) total  of  column (d)

t tMiscel laneous Income
Sportempos, Inc. -  Commigsl.r t
Jane Hol ly,  Inc.
Mor love  B louses ,  Ioc .
Sample Sales
Total

Pet i t ionerrs total  mi.scel laneous income was used by the Audit  Divis ion in

determining the def ic iency for 7969. Said 1969 return also reported ' runreimbursed

business expensett  (namely t tauto expensestt ,  t t t ravel expensestt ,  t tentertainmentt l

and "o ther  bus iness  expenses" )  o f  $40r250.76 .

(d) For 1970 pet i t ioner reported in Part  I I  of  Forru 1040 ent i t led

Income olher than Wages, Dividends and fnterest,  the fol lowing:

$63 ,  136 .33 "

Said 1970 return also reported trunreimbursed business expensesrr (nanely t tauto

expensestt ,  I t t ravel expensestt ,  t tsel l ing and entertainmenttr  and trother business

expenses" )  to ta l ing  $42 1022.82 .



(e )  For  1971 pe t i t ioner

Income other than l{ages, Dividends

fncome - Commissions":

Sportempos, Inc.
Jane Hol ly,  Inc.
T r u - F i l  M f g .  C o . ,  I n c .
Sample Sales
Total
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reported in Part I I  of Form 1040, entit led

and Interest the foJ-lowing "Miscellaneous

$  3 ,500 .00
29 ,769 .88
15,369 .42
I  , 562  .  33

$53 ,728 .95

Said 1971 return also reported "unreimbursed business expenses" (namely rrauto

expensesrr,  t t t ravel e{penses -otherrt ,  t tsel l ing and entertainnentrr  and rrother

business expenses") total ing $43 1112.34,

L4. Included in the sums reported in pet i t ioner 's U.S. individual tax

re tu rns  asr ro ther  incomer t  rece ived f rom Spor tempos,  Inc .  was  $500.00  pa id

weekly to petitioner by Sportempos during the years 1966 through the first

seven weeks of 1971; however,  dur ing the f i rst  seven weeks of 1971, no sales

were shipped by Sportempos, Inc.

15. No social  securi ty or withholding taxes were deducted by ei ther Jane

Hol ly,  fnc. or Sportempos, Inc. f rom the'rother income'r descr ibed in Findings

o f  F a c t  t t 1 3 t t  o r  t t 1 4 t t ,  a b o v e .

1"6. (a) In addit ion to the compensat ion for his services described in

Findings of Fact t 'L2'r  and "L3" above, pet i t ioner received benef i ts from Jane

HoIly,  Inc. dur ing the period at issue, including part ic ipat ion in i ts prof i t

sharing, major medical  and group hospital izat ion plans, as wel l  as coverage

for workmen's compensat ion, unemployment,  disabi l i ty and l i fe insurance.

(b) In addition to the compensation described in Finding of Fact

r '13tr  above, pet i t ioner received the fol lowing benef i ts fron Sportempos, Inc.

during 1966 through the f i rst  seven weeks of 1971, namely, part ic ipat ion in

i ts hospital izat ion and major medical  plans, as wel l  as coverage for unemploymrent,

disabi l i ty and l i fe insurance.
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17. (a) Salesmen of Jane Hol ly,  Inc. (other than pet i t ioner) did not

part ic ipate in i ts prof i t  sharing plan, hTere required to l ive in the terr i tory

they serviced, were required to sign contracts stat ing they were independent

contractors, and were invoiced for samples.

(b) Salesmen of Sportempos, Inc. (other than pet i t ioner) did not

part ic ipate in i ts major medical ,  hospital izat ion or I j - fe insurance programs,

r^tere required to live in the territory they serviced and were not allowed to

carry any l ine of merchandise other than that of  Sportempos, Inc.

18. (a) Commissions earned on sales effected by pet i t ioner in the New

York showrooms of Jane Hol ly,  Inc. and Sprotempos, Inc. to customers fron

terr i tor ies serviced by salesmen other than pet i t ioner,  were credited and paid

to the salesmen covering such other terr i tor ies.

(b) Comnissions earned on sales effected in the New York showrooms

of Jane Hol ly,  fnc. and Sportempos, fnc. to cusLomers fron the terr i tory

serviced by pet i t ioner,  were credited and paid to pet i t ioner,  even though not

nade by pet i t ioner.

19. Jane Hol ly,  Inc. and Sportempos, Inc. each gave instruct ions to

pet i t i -oner as i ts sales representat ive concerning the stores located in the

states al located to him that he vras to vis i t  and from which he was to sol ic i t

orders, as wel l  as those sLores in said states from which he was not to sol ic i t

orders I  each required pet i t ioner to report  to i t  whi le he was on the road

(oral ly four or f ive t imes a week in the case of Jane Hol ly,  Inc.,  and dai ly

in wri t ing in the case of Sportempos, Inc. )  concerning his sales act iv i t ies

and recommendations as to modifications of their respective lines and the

direct ions their  respect ive l ines should take; Jane Hol ly,  Inc. reguired

pet i t ioner to obtain i ts pr ior approval to act as sales representat ive for
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anoLher company; Sportempos, Inc. instructed pet i t ioner concerning the i tems

in i ts l ine that i t  wanted him to ' rpush".

20. On occasion pet i t ioner used his own ini t iat ive in procuring new

customers as sales representat ive of Jane Hol ly,  Inc. and Sportempos, Inc.,

and neither of said companies exercised control  over pet i t ioner regarding the

manner or method by which he was to make sales, the t ime or effort  he was

required to devote to the sel l ing of their  respect ive products, or the divis ion

of his t ime and effort  between them.

27. (a) The State Tax Commissj-on in a decision dated Apri l  4,  7972

determined that the sel l ing act iv i t ies of pet i t i -oner,  leonard Gaines, as a

women's blouse and sportswear salesman for two non-aff i l iated, non-competi t ive

concerns during L963r 1964 and 7965, const i tuted the carrying on of an unincor-

porated business subject to unincorporated business tax.

(b) To the extent indicated herein, the pr ior proceeding is dist inguish-

able from the present one by virtue of the following:

( i )  During the period involved in the pr ior proceeding,
Sportempos, Inc. was control led by Puri tan Manufactur ing Company
which required i ts regional salesmen ( including pet i t ioner) to
be assisted whi le on the road by junior salesmen. Pet i t ioner
paid part  of  the expenses of the junior salesmen who assisted
him during the pr ior per iod and, in addit ion, paid each a
bonus. In or about 7966, Matt  Baker,  a witness in the present
proceeding, and his brother,  Jack Baker,  reacquired control  of
Sportempos, Inc. ,  at  which t ime the pract ice of assigning
junior salesmen to assist  pet i t ioner and other Sportempos
salesmen was discont inued.

( i i )  In the present proceeding, pet i t ioner is repre-
sented by lawyers. In the pr ior proceeding, pet i t ioner was
represented by accountants.

( i i i )  No witnesses were cal led to test i fy for pet i t ioner '
nor \,vas any affidavit submitted on his behalf in the prior
proceed ing .

22. During the period at issue, pet i t ioner suffered from a back condit ion

which necessitated his engaging (at his expense) the services of an assistant



while on the

garment bags

clothing.

road, who could help

contai-ning samples
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him by carrying, packing

of Jane HoIIy, Inc. and

and unpacking heavy

Sportempos, Inc.

CONCIUSIONS OI'IAW

A. That dur ing 1966 through 1971, pet i t ioner,  Leonard Gaines, in his

capacity as a sales representat ive of Jane Hol1y, Inc. ( including i ts subsidiary,

Morlove Blouses, Inc.)  acted as an independent contractor and not as i ts

employee.

B. That dur ing 1966 through 1970 and during the f i rst  seven weeks of

\971, pet i t ioner,  Leonard Gaines, in his capacity as a sales represeotat ive of

Sportempos, fnc. acted as an independent conLractor and not as i ts enployee.

C. That dur ing the balance of 1971, subsequent to the discont inuance of

Sportempos, Inc.ts business, pet i t ioner,  in his capacity as a sales representat ive

of Tru-Fit  Manufactur ing Co.,  Inc.,  acted as an independent contractor and not

as i ts employee.

D. That the act iv i t ies of pet i t ioner,  Leonard Gaines, for the f i rms he

represented during the years 1966 through 1971, const i tuted the carrying of an

unincorporated business within the meaning and intent of section 703 of the

Tax lawl that the income from such unincorporated business is subject to the

unincorporated business tax imposed by sect ion 701 of the Tax Law.

E. That the Audit  Divis ion is directed to modify the Not ice of Def ic iency

issued January 23, 1973 by al lowing as business expenses for 1968 those expenses

shown in Finding of Fact "13(b)" (supra) which were not considered in arr iv ing

at unincorporated business taxable income; and by removing from unincorporated

business taxable income for 1969 the amount of New York City tax refund as

shown in Finding of Fact "13(c)" (supra) which was erroneously included in

arr iv ing at same.
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F. That the petition of Leonard Gaines is granted t.o the exLent indicated

in Conclusion of Law "E" (supra) and, except as so granted, the pet i t ion is in

al l  other respects denied and the Not ice of Def ic iency, as modif ied, is sustained,

together with such interest as may be lawfully due.

DATED: Albany, New York

NOv 2 B 1980
ATE TAX COMMISSION

SSIONER


