
I

STATE OF NEI^i YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

David L. & Dorothy Graham

AFFIDAVIT OF MAITING
for Redeterminat ion

of a Determinat ion

Personal fncome Tax

under Art ic le 22 of

fo r  the  Year  1973.

of a Def ic iency

or a Refund of

the Tax law

or  a  Rev is ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departrnent of Taxat ion and Finance, over 18 years of age, and that on the
25th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon David L. & Dorothy Graham, the pet i t . ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
fo l lows:

David L. & Dorothy Graham
R D # l L o n g v i e w R d .
South  Sa lem,  Ny 10590

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States PosLal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

25 th  day  o f  Apr i l ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

David L. & Dorothy Graham

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1973.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

25th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Anthony C. Barranco the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Anthony C. Barranco
Arthur R. San Fi l_ippo & Co.
233 Broadway
New York ,  NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

25 th  day  o f  Apr i l ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  25,  1980

David L. & Dorothy Graham
RD // 1 longview Rd.
South Salem, NY 10590

Dear  Mr .  &  Mrs .  Graham:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
PursuanL to sect ion(s) 6gO of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Anthony C. Barranco
Arthur R. San Fi l ippo & Co.
233 Broadway
New York, NY 10007
Taxing Bureau's Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

DAVID t. GRAHAM and DOROTIIY GRAHAM

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
1 9 7 3 .

DECISION

Peti t ioners, David L. Graham and Dorothy Graham, RD /11, Longview Road,

South Salem, New York 10590, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

y e a r  1 9 7 3  ( F i l e  N o .  1 8 9 6 7 ) .

A formal hearing was held before WiI I iam J. Dean, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Apr i l  25 ,  1979 a t  3 :15  P.M.  Pet i t ioners  appeared by  Arcu leo  & D 'Anbros io ,

Esqs .  (Ange lo  J .  Arcu leo ,  Esq. ,  o f  counse l )  and by  Anthony  c .  Bar ranco,  Esq.

The Audit  Divis ion appeared by Peter crotty,  Esq. (Al iza Schwardron, Esq.,  of

counsel)  .

ISSI]E

Vhether pet i t ioners are ent i t led to subtract a $16,973.50 capital  gain

from reported Federal  adjusted gross income in determining total  New York

income fo r  1973.

FINDINGS OF FACT

1. On February 28,1977, the Audit  Divis ion issued a Not ice o;f  Def ic iency

against pet i t ioners, David L. and Dorothy Graham, assert ing a def ic iency of

$ 3 r 1 6 1 . 1 3 ,  p l u s  i n t e r e s t ,  f o r  1 9 7 3 .

2 .  On the i r  1973 res ident  tax  re tu rn ,  pe t i t ioners  subLrac ted  $16r973.50



- 2 -

from their  Federal  adjusted gross income to determine their  New York income.

In Schedule C of their  New York return, pet i t ioners sought to just i fy the

subtract ion by stat ing that "50"/  of  capi- tal  gain from estate -  El inor Graham

(mother )  f rom Sta te  o f  Mass .  and tax  pa id  to  S ta te  o f  Mass . "

3. The background to this matter is as fol lows:

In L92O, Thomas F. I{elch died a resident of the Commonwealth of

Massachusetts.  He lef t  a last wi l l  and testament in which he created a testa-

mentary trust.  The trust was to cont inue during the l i fet ime of his wife,

chi ldren and sisters. Arnong the benef ic iar ies was El inor l .  Graham. Pet i t ioner

David L. Graham is the son of El inor L. Graham.

The I ' le lch trust was terminated in L972. Prior to i ts terminat ion,

the trust sold the bulk of the trust corpus, which was land. The 7972U.5.

Fiduciary Income Tax Return for the Welch trust was f i led on the basis of an

instal lment sale of real  estate, with the income on the sale being reportable

on a deferred basis as being received in succeeding years. This resul- ted in a

long-term capital  gain taxable to the benef ic iar ies of the trust.  El inor L.

Graham had a one-third interest as a benef ic iary.  As a result  of  her death

prior to the terminat ion of the trust,  this one-third share went into her

es ta te .

A 7972 Fiduciary Income Tax Return was also f i led by the Welch trust

with the Commonwealth of Massachusetts.  Unl ike Federal  tax laws, Massachusetts

has no provision permit t ing instal lment sales of real  estate. When the trust

property was sold, the ent ire gain occurred and was reportable in that year.

A tax was paid by the Llelch trust in 7972 to the Commonwealth of Massachusetts

on E l inor  L .  Graham's  en t i re  in te res t  in  sa id  t rus t .

The Estate of El inor L. Graham was subsequent ly probated and distr ibut ion
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was made of his share to pet i t ioner David L. Graham in 1973. Included in this

d is t r ibu t ion  was a  long- te rm cap i ta l  ga in  o f  $33 ,947.00  rea l i zed  by  the  Es ta te

of El inor L. Graham from the Welch trust on the deferred sale of the land.

PeLit ioners included one-half  of  this long-term capital  gain in 1973 Federal

ad jus ted  gross  income.

On their  New York State income tax return for 7973, pet i t ioners

treated the capital  gain income as not taxable since said gain had already

been taxed by the Commonwealth of Massachusetts in 1^g7}.

CONCLUSIONS OF IAI,'

A. That sect ion'  6I2(a) of the Tax Law provides that the New York adjusted

Sross income of a resident.  individual means his federal  adjusted gross income

as def ined in the laws of the United States for the taxable year,  with the

modi f i ca t ions  spec i f ied  in  sec t ion  612.  Sec t ion  612(c )  o f  the  Tax  law enumera tes

the modif icat ions reducing federal  adjusted gross income. No modif icat ion is

l isted which would permit  pet. i t ioners to subtract the capital  gain from their

federa l  ad jus ted  gross  income.

B. That sect ion 620(a) of the Tax Law provides that a resident shal l  be

al lowed a credit  against tax otherwise due "for any income tax imposed for the

taxable year by another state of the United St.ates. .  .  " .  Pet i t ioners are not

ent i t led to a tax credit ,  s ince the taxes were imposed by another state in a

year pr ior to the year aL issue and a1so, since the taxes were imposed on and

paid by a taxpayer other than the pet i t ioners.
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C. That the petit ion of David l. Graham and Dorothy Graham is denied and

the Not ice of  Def ic iency dated February 28,  1977 is  susta ined.

DATED: Albany, New York

APR z S teso
STATE TAX COMMISSION

! i
l ]  l " ' r " - ^ * - ,  (
[y-a-".t-t t v'] i (;-L.k]4_ \
PRESIDENT ,l u


