
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

R icha rd  &  Son ja  V .  I rw in

AFFIDAVIT OF }fAIIING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of Ltre

fo r  the  Year  1970.

a Def ic iency or a Revision

Refund of

Tax Law

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Richard & Sonja V.  f rwin,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Richard & Sonja V.  I rwin
114 Deepwood Dr.
Chappaqua, l fy 105L4

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn

28rh

to  before me th is

day  o f  November ,  1980 .



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 28, 1980

Richard & Sonja V. Irwin
114 Deepwood Dr .
Chappaqua, NY 10514

Dear  Mr .  &  Mrs .  I rw in :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMUISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve

Taxing Bureau'  s  Representat ive



STATE OF NEhI YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

RICHARD IRWIN AND SONJA V. IRWIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1970.

DECISION

Peti t ioners, Richard frwin and Sonja V. Irwin, 114 Deepwood Drive,

Chappaqua, New York 10514, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal incone tax under Article 22 of the Tax Law for the

y e a r  1 9 7 0  ( F i I e  N o .  1 3 8 0 1 ) .

A smal l  c laiurs hearing was held before Samuel L.oy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Apr i l  25 ,  1980 a t  9 :15  A.M.  Pet i t ioners  appeared prg  se .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq. .  (Ange lo  A .  Scope l l i to ,  Esq. ,  o f

counsel)  .

ISSI]ES

I.  hlhether pet i t ioners changed their  domici le from New York State to

Belgium during 1970;

I I .  Whether they may obtain a credit  against their  New York State personal

income tax for taxes paid to Belgiun i f  pet i t ioners did noL change their

domic i le .

FINDINGS OF FACT

1. Pet i t ioners, Richard Irwin and Sonja V. Irwin, f i led New York State

resident and nonresident income tax returns for 1970, on which they indicated

that Lhey were residents of New York State from January 1, 1970 through February 28,

1 9 7 0 .
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2. On September 25, 1972, the Audit  Divis ion issued a Not ice of Def i-

c iency against pet i t ioners, assert ing personal income tax of $11472.75, plus

in te res t  o f  $127.60 ,  fo r  a  to ta l  o f  $1 ,600.35 .  The l {o t i ce  was issued on  the

grounds that a teoporary or linited employnent assignment outside the United

states did not change petitioners' status as New York residents.

3. Petitioner Richard Irwin for subject year was employed by Interna-

tional Telepbone and Telegraph (|'ITT") with offices located in New York City.

Under date of February 28, 1970, pet i t ioner Richard Irwin was assigned

by "ITT" to i ts of f ices in Brussels,  Belgiun, where he renained for approxi-

mately four (4) years. In 1974, pet i t ioner was reassigned to l {ew York State,

by "fTT[ and contiaued bis enployment with "ITT".

4. Petitioner Richard lrwin contended that his rpmoval to "ITT'arl

Brussel's office was a pemanent assignnent, and he intended to change his

donicile to Belgium and to remain there for an indefinite period.

5. Petitioner Richard Irwin further contended that prior to removal to

Belgium' he obtained a pernanent visa for himself and fanily, a Belgiun work

permit  for himself ,  a Belgium driv ing l icense, enrol led his chi ldren in school

in Selgium, and leased an apartment for nine years.

In addition, petitioner Richard Irwln also contended that his failure to

obtain menbership in the New York Bar and retention of his nenbership in the

Virginia Bar is an indicia that he did not iqtend to make New York his permanent

bome.

6. Petitioners neither renounced their United States citizenship nor

became irnmigrants of Belgirrn.

7. For subject year pet i t ioners paid income taxes to Belgiurn. I t  is

their contention that the paynent of said taxes hras an indicia of their intent

to make Belgitrn their permanent domicile. Alternatively, petitioners argue
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that taxes paid to Belgium be credited against their New York State personal

income taxes.

CONCTUSIONS OF LAW

A. That pet i t ioners fai led to establ ish that their  move to Belgium was

made with the bona fide intention of making their fixed and permanent home

there. No change of donicile results from a removal to a new location if the

intent ion is to remain there only for a l imited t ime (20 NYCRR 102(d)(2)).

B. That the presumption against a foreign domicile is stronger than the

general  prest 'mFtion against a change of domici le.  Less evidence is required

to establish a change of donicile from one state to another, than from one

nat ion to another (Matter of  Newcomb, 192 N.Y. 238; MStter of Bodf ish v.  Gal lnan,

50 A.D.2d 457).  A United States ci t izen wi l l  not ordinari ly be deerned to have

changed his domicile by going to a foreign country unless it is clearly shown

that he intends to remain there permanently (20 NYCRR 102.2(d)(3)).  Pet i t ioners

failed to establish that they intended to remain in Belgium permanently;

therefore, pet i t ioners are New York donici l iar ies.

C. That since pet i t ioners were domici l iar ies of New York State for

1970' and fai led to sat isfy al l  three of the cr i ter ia set forth in sect ion

505(a)(1) of the Tax law, which would have enabled then to be treated as

nonresidents although domiciled in New York, they are New York State residents

for 1970 within the meaning and intent of  sect ion 605(a)(1) of the Tax Law and

20 NYCRR 102.2(a).

D. That the foreign i.ncome tax paid by petitioners to Belgiun is not

allowed as a credit against the New York State personal income tax due for

1970 within the meaning and intent of  sect ion 620 of the Tax Law.



E. That the

that the Notice of

with any additional

DATED: Albany, New

Nov 2 8 p80

t \ -

pet i t ion of Richard Irwin and Sonja V.

Defic iency dated September 25, 1972 is

interest legal ly owing.

York STATE TAX

Irwin is denied and

sustained, together

collltlssIoN

COMMISSIONER


