
STATE OF NEI{ YORK
STATE TAX COUMISSION

In the Matter

James R. Joyce

of the Pet i t ion

o f

AT'F]DAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 1971 & 1972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon James R. Joyce, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

James R. Joyce
97 Durham Ave.
Buffalo, NY L42I5

and by deposit ing same enclosed in a postpaid
(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said rdrapper

pet i t ioner .

Sworn to before me th is

22nd day of  February,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

James R.  Joyce

of  the Pet i t ion

o f

AT'FIDAVIT OF MAILING
for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

fo r  t he  Yea rs  1971  &  L972 .

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by cert i f ied

mail- upon Marvin T. Dubin the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Marvin T. Dubin
700 Walbr idge B1dg.
Buf fa lo ,  Ny  I42O2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

t  forth on said wrapper is the lastthe pet i t ioner  here in and that  the address

known address of  the representat ive of  t i t ioner.

Sworn to before me this

22nd day of February, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

James R. Joyce
97 Durham Ave.
Buffalo, NY L42Ls

Dear  Mr .  Joyce:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative IeveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decisioir by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat j_ve
Marvin T. Dubin
700 t^ lalbr idge BIdg.
Buffalo, NY 14202
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter Pet i t ion

JAMES R. JOYCE DECISION

for  Redeterminat ion of  a Def ic iency or
for Refund of Personal Income Tax under
Art ic le  22 of  the Tax Law for  the Years
1 9 7 1  a n d  1 , 9 7 2 .

Peti t ioner,  James R. Joyce, 97 Durham Avenue, Buffalo,  New York 14215,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1971 and 1972 (FiLe

N o .  1 0 7 6 1 ) .

A formal hearing was held before Alan R. Golkin,  Hearing Off icer,  at  the

off ices of the State Tax Commission, State Off ice Bui lding, 65 Court  Street,

Buf fa lo ,  New York ,  on  May 17 ,  1978 a t  11 :30  A.M.  Pet i t ioner  appeared by

Marvin T. Dubin, Esq. The Incorne Tax Bureau appeared by Peter Crotty,  Esq.

(A lexander  Weiss ,  Esq. ,  o f  counse l ) .

ISSI]E

of the

o f

l{hether petit ioner

unpaid withholding taxes

Iiable to a penalLy in an amount equal to the

Paper  Tubes,  fnc .

FINDINGS OT FACT

1 S

o f

1.  On November 27,  L972,  the Income Tax Bureau issued a Statement  of

Def ic iency and a Not ice of  Def ic iency against  pet i t ioner ,  James R.  Joyce,

imposing a penalty equal to the unpaid withholding taxes of Paper Tubes, Inc.

in  the fo l lowing amounts:
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Peri-od Amount

r / l / t t  -  9 / 30 /7 r  $10 ,779 .56

L r /L /77  -  7 r / 30 /71  1 ,4L5 .92

t2 /7 /7 r  -  72 /15 /71  s01 .51

1971 Balance Due 891.55

l l L /72  -  2 /4 /72  r ,432 .39

To ta l  Due  $15 ,021 .03

The penalty was irnposed under sect ion 585(g) of the Tax Law.

2. Pet i t ioner was ini t ia l ly employed by Paper Tubes, Inc. on September 6,

7971,  as  i t s  Compt ro l le r .

3.  Pet i t ioner f i rst  became a$rare that wage withholding reports and

paJrments were del inquent in early October of 1971. He promptty f i led al l

reports then due, upon the direct ion of the corporate off icers.

4. Pet i t ioner made no remit tances, since he lacked the authori ty to sign

checksl however,  pet i t ioner did prepare the necessary checks and presented

them to the appropriate off icers for s ignature and mai l ing, and frequent ly

reminded them to pay those items.

5 .  Pet i t ioner  vvas  no t  a  corpora te  o f f i cer ,  d i rec to r ,  o r  s tockho lder ,  and

held only an administrat ive posit ion with no f iduciary pr iv i leges or responsi-

b i l i t i e s .

6.  Pet i t ioner  never  s igned any checks,

prepared a l l  checks I  he responded sole ly  to

of f icers who speci f ied which checks could be

debts they chose to pay.

a l though he or  h is  ass is tants

di rect ions f rom the corporate

mailed in pa5rment of whichever

7. Pet i t ioner was never authorized by corporate off icers to issue checks

which remit ted withholding taxes.



8 .  Pe t i t i one r  was  an

hold ings were not  paid;  in

fo r  h i s  l as t  mon th  o f  wo rk .

FEB 22leffi

- 3 -

employee of  Paper  Tubes,  Inc. ,

f ac t ,  pe t i t i one r  was  no t  even

for whom wage with-

paid h is  own wages

CONCLUSIONS OF LAIII

A .  Tha t  pe t i t i one r ,  James  R .  Joyce ,  was  no t  a  pe rson  requ i red  to  co l l ec t ,

t ruthfu l ly  account  for  and pay over  New York State personal  income taxes

wi thheld by Paper Tubes,  Inc.  wi th in the meaning of  subsect ions (g)  and (n)  of

sect ion 685 of  the Tax Law. Accordingly ,  pet i t ioner  is  not  subject  to  a

penal ty  in  an amount  equal  to  the unpaid wi thhold ing taxes for  Paper Tubes,

Inc .  unde r  subsec t i on  (g )  o f  sec t i on  685  o f  t he  Tax  Law.

B.  That  the pet . i t ion of  James R.  Joyce is  granted and the Not ice of

De f i c i ency  i ssued  November  27 ,  1972  i s  cance l l ed .

DATED: Albany, New York

I
lX {*J.u'(

.Z
COMMISSIONER

COMMISSIONER


