
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Herman & Ida Katz

c/o 14. Herskowitz

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Year 1972.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th day of Apri l ,  1980, he served the within not ice of Decision by cert i f ied

mai- l  upon Herman & Ida Ratz, c/o M. Herskowitz,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol loras:

Herman & Ida Katz
c/o VI. HerskovtiLz
4 1  E .  4 2 n d  S t .
New York,  NY 10012

and by deposit ing sane enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the St.ate

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

4 th  day  o f  Apr i l ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the }ast known address of the

X,fq-* {rt,tcf



STATE 0F NEI{I YORK
STATE TAX COMMISSION

In the Uatter of  the pet i t ion

o f

Herman & Ida Katz

c/o 1"1,. HerskowiLz

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Year 1972.

ATFIDAVIT OT MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
4th day of Apri l ,  1980, he served the within not ice of Decision by cert i f ied
nai l  upon Israel Schmell  the represenLat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Israel Schrnel l_
Sp i lky ,  B i l le t  &  Company,  p .C.
1 0  E a s t  4 0 t h  S t .
New York,  NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive of
the pet i t ioner herein and that the address set forth on said wrapper is the 1ast.
known address of the representative of t\letiti2ner. ,,,

/ /

Sworn to before ne this

4 th  day  o f  Apr i l ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  4 ,  1980

Herman & Ida Katz
c/o M. Herskowitz
4 1  E .  4 2 n d  S t .
New York ,  NY 10017

D e a r  M r .  &  M r s .  K a L z :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning
accordance with this

the computation of tax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
A lbany ,  New Yonk  12227
Phone # (518) 457-6240

due or refund al lowed in
t o :

F i n a n c e
C o u n s e l

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Is rae1 Schmel l
Sp i l ky ,  B i l le t  &  Company,  P .C.
10  Bast  40 th  S t .
New York, NY 10016
Taxing Bureau's Representat ive



STAtrE OF NEI/il YORK

STAf,E TA)( CCI4MISSICb{

In the Matter of ttre Petiticn :

o f :

HERMAN I?{lZ and IDA I(AfZ : DECISICN

for Redetermination of a Deficienqg or for :
Refirnd of Personal Inccne Tar< i:nder ArLicle
22 of the Tax Iaw for the Year 1972. :

Petitioners, ltrerman Katz and lda Katz, c/o 14. Herskcnritz, 4I East 42nd

Street, Nevir York, l{ew York 10017, filed a petitior for redeterminaticn: of a

deficienql or for refi:nd of personal inccne ta:< r.nder Arbicle 22 of ttre Ta< Larr

for the Year 1972 (File No. 14297).

A forrnal hearing was scheduled to be held before Hala/ey Ba.wr, Ilearing

Offj.cer, at ttre offices of thre Sta@ Tax Ccrnnissi-on, Thio lbrld Trade Center, Neir

York, Neur York, on Novenber LBt 1977. Petitj-oners appeared by Israel Schne11,

CPA, of t.lrc accpr:nting firm of SpiJJqz, Billet & Ccnparry, PC. ltre /rudit Division

appeared by Peter Crotty, Esq. (Janes J. lbrris, Esg., of counsel). Petitioner's

representative agreed to have ttris natter sr:tnuitted to ttre Stat€ Tax Ccnurdssion

for its decision, based on the entire record contained in ttre file.

ISSUES

I. Vikrettrer petitioners were residents of Ner^r York State for ].:972 for

incure tax purposes.

II. ltlkrettrer petitioners effected a ctrange of dcnricile frcnr litrerrr York to

Israel prior to or during L972.

III. V'ihether during L972, petitioners were dcnricilaries of Nenr York State

and spent nrrre than tLrirty days tlrerein.

rV. $lhettrer reasonable cause exists for petiticnrers' failure to tfureIy file

a ta>< return.
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F]ND]NGS cF, FE T

1. Petitioners, llerrnan Katz and Tda l(atz, filed a joint Ns^r York Stat€

Inccrne Ta< Nonresident Retr:tr: for L972 (F.orm If-203) on Augru-st 2, J973. O:r it,

ttrcy retrnrted total Federal incqre of $42,484.54, ard no inocne rdrich was attrib-

ut:ble to Netr York State sources. lr&rst of ttre inccne reported for Federal insrne

ta< purposes consis+iied of the sale or occhange of capital assets.

2. Pelitioners filed New York State incure tax resident returns for 1970

and 1971, listlng ttreir address as 2041 Seagirt Blvd., Far Rockararay, Neur York.

3. Petitioners pr-rrcLrased an aparitsrent at 3 Shrnaryahu Levin Street, I€1

Aviv, Israel, in Septenber of L962. Since that, tjne, they have been living in

Israel for ten nnnths of ttre year and residing in Nerrr York State for the tr^io

surlrrer npntls.

4. Dring ttre year at issr:e and for several years prior tlrereto petitiorrers

have maint.ained an apartrren't aL 2O4L Seagirt Blvd., Far Rockawalz, Ner,r York, ri'*ricfr

they rent for tlre enUire year. Petitj.oners rnaintained a pennanent place of abode

vr:ttjri:r New York State in L972.

5. Gr Januarry 26t 1976, ttre Incqre Tax Br:reau issued a ldotlce of Deficienq;

furposing New York State personal incqre tax (includjng miniJrnnn jncqre tax) of

$6'389.35, ph.r,s penalty ot $L,277.87 (pr:rsuarrt to sestion 685(a) (1)) and interest

of $Ir333.84, for a total dr:e of $9100I.06. The Notioe of Deficienqf was based

on the crcntentlon that petitioners were taxable as residents of Neur York State

for 1972.

6. Petitioners hanre failed to present arry evidene to shcnp that ttrey r^,rere

not dcrniciled in Nesar York during L972 or that they effected a ctrange of dcnricile

frsn Nen^r York to Israel in L972.

7. Petitioners wel:e advised b1z their representative that ttrey r,\,ere non-

residents and were not required to file a 1972 Ner,l York State incsre tax return.
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A. fkrat petitioners, Itrerrnan l{atz and lda Katz, have failed to establish

that they were not doniciled in Nenv York or that tlrey effected a ctrange of dcrnicile

from New York. To effect, a change of dcrnicile, there rust be an abandonnent of

the old dqnicile and ttre acqrrisition of a ns\r one. The presr.rrption against a

foreign dcrnicile is strcnger ttran the general presr-urptim against a ctrange of

dcntcile (see Bodfish v. C,al}nan 50 A.D.Z1,457i l(Iein v. State Ta>< Ccrnnission,

55 A.D.2d 982,  af f 'd . ,  43 N.Y.  2d 812) .

B. That petitioners were dcnriciliaries of New York State, rnaintained a

pernwent place of abode within New York during the year in issr:e, and spent nore

ttnn 30 days ttrerein.

C. Ihat petitioners were resident individr:als of Nerv York State for

incrcne ta< purposes during tlre year in issue, withjn tlre neaning and intent of

seclion 605 (a) (1) of ttre Tax law, ttren in effect.

D. That reasonable cause exists for waiver of the penalQr asserted pr:rsr:ant

to section 685(a) (1) of ttre Tax law; therefore, said penalty is hereby canoelled.

E. ThaL the petition of Hernran Katz and fda Katz is granted to ttre octent

indicated in Conclusion of Iaw rrDrt, sq)ra, and ttrat it is in all ottrer respects

denied.

DAtrED:

APR
Albany, New York

4 1980


