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STATE OF NEW YORK
STATE TAX COMI'IISSION

In the Matter of the Petit ion

o f

Paul & Eva Keller

AITIDAVIT OF MAILINC

for Redetermination

of a Determination

Personal Income Tax

under Art ic le 22 of

for the Years 1969

of a Def ic iency or a Revision

or a Refund of

the Tax Law
- 1971,.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxati.on and Finance, over 18 years of age, and that on the

14th day of November, 1980, be served the within not ice of Decision by cert i f ied

mai l  upon Paul & Eva Kel ler,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Paul & Eva Kel ler
53  Mount  KeI Ie t  Rd. ,  Apt .  3A
H o n g  K o n g ,  B . C . C .

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That" deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

14th day of November, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

ls the last known address of the

b*u-t ,c&k



STATE OF NEW YORK
STATE TAX COMI'IISSION

In the Matter of the petition

o f

Paul & Eva Keller

for Redeternination of a Deficiency or a Revision

of a Deternination or a Refuod of

Personal Incone Tax

under Article 22 of the Tax Law

for the Years L969 * 1971.

AIT'IDAVIT OF MAIf,I$G

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and tbat on the

14th day of November, 1980, he served the within notice of Decision by certified

mail upon Arnand Lichtnan the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Armand Lichtman
Lopez, Edwards, Frank & Co.
LlL Broadway
New York, NY 10006

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or officiaL depository) 'nder the exclusive care and custody of tbe

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

forth on said wrapper is the lastthe petitioner herein and that the address set

kaown address of the representative of t l t ioner.

Sworn to before me this

of November, 1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 14, 1980

Paul & Eva Ke11er
63 Mount  Ke l le t  Rd. ,  Apt .  34
H o n g  K o n g ,  B . C . C .

D e a r  M r .  &  M r s .  K e l l e r :

P1ease take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
A lbany ,  New York  12227
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Armand Lichtman
tropez, Edwards, Frank & Co.
1I.1 Broadway
New York, NY 10006
Taxing Bureau' s Representative



STATE OF IIEW YORK

STATE TAX COI{MISSION

In the Matter of the Petition

o f

PAIIT KELIER and EVA KELLER

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax 'nder
Article 22 of the Tax law for the Years
L969,  1970 and 7977.

Whether petitioners

New York during the years

DECISION

were domic i led in ,  and res idents of ,  the State of

1 9 6 9 ,  1 9 7 0  a n d  L 9 7 t .

Peti t ioners, Paul Kel ler and Eva Kel ler,  63 Mount Kel let  Road, Apt.  3-A,

Hong Kong, B.C.C.,  f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax law for the years

7969,  1970 and 1971 (F i Ie  Nos.  15838 and 15839) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Comnission, Two World Trade Center,  New York,

New York, on Apri l  25, 1980 at L:15 P.H. Pet i t ioners appeared by Arnand Lichtnan,

and Fel ix A. Tornatore, CPAis. The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  (E l len  Purce l l ,  Esq . ,  o f  counse l ) .

ISSUE

FINDINGS OF FACT

1. Pet i t ioners, PauI Kel- ler and Eva Kel ler,  f i led a joint  New York

State Income Tax Resident Return for the period January 1 through Jaouary 4,

1969. For the balance of taxable year L969, they f i led a joint  New York State

Income Tax Nonresident Return. For taxable year L97A, pet i t ioners f i led a

joint New York State fncome Tax Nonresident Return for the entire year.

Additionally, in conjunction with same, they filed a New York State Income Tax
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Resident Return wherein the word "Nonet' was entered as their total New York

Income and the explanatory statenent "Nonresident - bona fide resident of llong

Kong B.C.C. "  was  wr i t ten .  For  taxab le  year  1971,  pe t i t ioners  f i led  a  jo in t

New York State Income Tax Nonresident Return.

2. On Apri l  L6, 1971, the Audit  Divis ion issued a Statenent of Audit

Changes to petitioners wherein it held that they were New York State residents

for the ent ire year 1969. Accordingly,  their  income and foreign income exclusion

were recomputed from avai lable information and a tax def ic iency of $2f.15 was

det.ermined to be due. Subsequent ly,  on August 2, 1973, said document was

superseded by a Statement of Refund Adjustment. Pursuant to such statement,

which was prepared from amounts reported on petitiooers' Federal return, they

again were held to be New York State residents for the entire year 7969, but

the refund clained on their  return of $3146I.73 was reduced to a reconputed

amount  o f  g1  ,722.24 .

3. 0n October 18, 1973, the Audit  Divis ion issued a Statenent of Audit

Changes to petitioners wherein they were held to be residents of New York

State for the ent ire year 1970. Accordingly,  their  tax l iabi l i ty was reconputed

and a Not ice of Def ic iency was issued against them on December 28, 1973 assert ing

persona l  income tax  o f  $21061.07 ,  p lus  in te res t  o f  $334.16 ,  fo r  a  to ta l  due o f

$ 2 , 3 9 5  . 2 3  .

4.  On Apri l  11, L974, the Audit  Divis ion issued a Statement of Audit

Changes to petitioners wherein they were held to be residents of New York

State for the ent ire year 1971. Accordingly,  their  tax l iabi l i ty was re-

computed and a Notice of Deficiency was issued against them on June 24, 1974

asser t ing  persona l  income tax  o f  $698.32 ,  p lus  in te res t  o f  $91.80 ,  fo r  a  to ta l

d u e  o f  $ 7 9 0 . 1 2 .
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5. Petitioners contended that they changed their domicile and residence

from New York State to Hong Kong, B.C.C. r  oo January 5, 7969. Accordingly,

they believe they are entitl"ed to the full refund claimed for the year 1969

and that the def ic iencies for the years 1970 and 1971 should be cancel led.

6 .  Pet i t ioner  PauI  Ke l le r  was  the  so le  shareho lder  o f  Mer ton  Co. ,  L td . ,

a Hong Kong manufacturer and distributor of plastic religious and novelty

i tems, which was incorporated on August 9, L962. Since the business had

reached the stage where i-t required his continual personal attention, peti-

tioner moved to Hong Kong with his wife on January 5, L969. Their son, who

was atgending school at  the t ime, joined then later in the year.

7. Oa arr iv ing in Hong Kong, pet i t ioners leased an apartment which was

still maintained by them at the time of the hearing.

8. During the years at issue, pet i t ioner PauI Kel ler paid resident

i.ncome taxes to Hong Kong, maintained savings and checking accounts, obtained

credit  cards for local stores, and joined local c lubs in Hong Kong. Addi-

t ional ly,  he obtained a l {ong Kong dr iver 's l icense whi le let t ing his New York

I icense expire.

9. Pet i t ioner Paul Kel ler 's last Wil l  and Testament,  which was executed

in New York State, indicates that he is a resident of Hong Kong. He maintained

a resident visa which was renewable on an annual basis.

10. Petitioners did not apply for Hong Kong citizenship, nor did they

rel inquish their  United States ci t izenship.

11. Pet i t ioners owned a house in Harr ison, New York, where they resided

until their departure for Hong Kong. On August 16, 1969, the house was placed

with a real estate agency for sale and was eventual ly sold on August 16, L977.

No details l^rere disclosed during the hearing held herein concerning the tirne
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or method of disposit ion of furnishings and household effects or whether

pet i t ioner stayed at the house whi le on business in New York state.

12. Petitioners continued to maintain a bank account in New York during

the  years  a t  i ssue.

13. Pr ior to,  and during the years at issue, pet i t ioner Paul Kel ler

derived substant ial  wages from Star Plast ics Inc.,  826 Broadway, New York

City.  Said corporat ion, of  which pet i t ioner owned a control l ing interest,

wholesaled the plast ic merchandise manufactured by his Hong Kong business,

M e r t o n  C o . ,  l t d .

L4. During the years 1970 and 1971, pet i t ioner PauI Kel ler addit ional ly

derived l+7ages from Artgi f t  Corporat ion. No relat ionship was disclosed between

pet i t ioner and said corporat ion, which was located at the same address as Star

P las t ics  Inc .

15.  Pet i t ioner  Paul  Kel ler  spent  81 work ing days in  New York State

dur ing 7969.  Dur ing 1970 and 1971,  the nurnber of  days he spent  work ing in  New

York State lrrere 28 and 24, respectively. No information was made available

with respect to the total number of days spent in New York State during each

yea r  a t  i s sue .

CONCI,USIONS OF IAW

A. That a United States ci t i -zen wi l l  not ordinari ly be deemed to have

changed his domicile by going to a foreign country unless it is clearly shown

that he intends to remain there permanently [ZO NyCRR 702.2(d)(3)] .  Pet i t ioners

have not sustained their  burden of proof required pursuant to sect ion 689(e)

of the Tax Law to show that they intended to remain in Hong Kong permanently

and not return. Accordingly,  pet i t ioners remained domici l iar ies of New York

State during the years 1969, 1970 and 1971.
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B. That any person domiciled in New York is a resident for income tax

purposes for a specif ic taxable year,  unless for that year he sat isf ies al l

three of the fol lowing requirements: (1) he maintains no permanent pJ-ace of

abode in this State during such year,  (2) he maintains a permanent place of

abode elsewhere during such ent ire year,  and (3) he spends in the aggregate

not more than 30 days of the taxable year in this State 20 NYCRR L02.2(b)

Since pet i t ioners have not sustained their  burden of proof required pursuant

to section 689(e) of the Tax Law to show that they have met the requirements

enumerated above, they are therefore deemed to be residents of New York State

fo r  the  years  7969,  1970 and 1971.

C. That the pet i t ion of PauI Kel ler and Eva Kel ler is denied. Accordingly,

they are not entitled to a greater refund for the year 1969 than that conputed

on the Statement of Refund Adjustment dated August 2, 1973. Addit ional ly,  the

not ices  o f  de f ic iency  da ted  December  28r  1973 and June 24 ,1974,  fo r  the  years

1970 and 1971 respect ively,  are sustained together with such addit ional interest

as may be lawfully owing.

DATED: Albany, New York

NOv 1 4 pgo
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STATE OF NEI,rt YORK
STATE TAX COMMISSION

In the Matter

PauI & Eva Kel ler

the Pet i t ion

AFtr'IDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Article 22 of the Tax law

fo r  t he  Yea rs  1969  -  1971 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he i-s an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Paul  & Eva Kel ler ,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Paul & Eva Keller
63 Mount  Kel le t  Rd. ,  Apt .  3A
Hong  Kong ,  B .C .C .

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper i -n a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner  here in

and that the address set forth on said wrapper is

pe t i t ioner .

Sworn to before me this

12 th  day  o f  December ,  1980.

o f

o f

the I a s t


