
STATE OT }TEW YORK
STATE TAX COUMISSION

fn the l{atter of the Petition

o f

Frank N. & Minetta ht. Kern

AIT'IDAVIT OF MAIIING

for Redeterminati-on

of a Determination

Personal Income Tax

under Art ic le 22 of

for the Years 1973

of a Def ic iency or a Revision

or a Refund of

the Tax Law

-  1 9 7 4 .

State of New York

County of Albany

Jay Vredenburg, bei.ng duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mail upon Frank N. & Minetta I,l. Kern, the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Frank N. & Minetta W. Kern
Puritan Rd.
Rye, NY 10580

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before me this

3rd  day  o f  October ,  1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of tbe Pet i t ion

o f

Frank N. & Minetta W. Kern

ASFIDAVIT OF MAILING

for Redeterminat ion

of a Determi-nation

Personal Income Tax

under Art ic le 22 of

for the Years 1973

of a Def ic iency or a Revision

or a Refund of

the Tax Law

-  7974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mail upon Joseph Coci the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

Idrapper addressed as fol lows:

Mr. Joseph Coci
Reid & Pr iest ,  Esqs.
40 Wal l  St .
Nevr York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

t^he pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

3rd  day  o f  October ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

October  3 ,  L9B0

Frank N. & Minetta lrt. Kern
Puri tan Rd.
Rye, NY 10580

Dear  Mr .  &  Mrs .  Kern :

Please take not ice of the Decision of the State Tax Corrmission enclosed
herewith.

You have novt exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax traw, any proceeding in court  to review
an adverse decision by the State Tax Couurission can only be instituted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquiries concerninS the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
Albany, New York 122?7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

cc: Pet i t ionert  s Representat ive
Joseph Coci
Re id  &  Pr ies t ,  Esqs .
40  WaI l  S t .
New York, NY 10005
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX CO}IMISSION

In the Matter of the pet i t ion

o f

FRANK N. KERN and MINETTA W. KERN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art . ic le 22
of the Tax law for the Years 1973 and 1974.

DECISION

Kern, f i led t imely joint

calendar years 1973 and

Frank N. Kern and Minetta [r I .  Kern, pur i tan Road, Rye, New york 10590

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1973 and 1974 (Fi le

N o .  1 9 3 1 9 ) .

A formal hearing was held before James Prendergast,  Hearing 0ff icer at

the off ices of the State Tax Commissi-on, Two World Trade Center,  New York, New

York ,  on  lTarch  22 ,  L979 a t  1 :30  P.M.  Pet i t ioners  appeared by  Re id  &  Pr ies t ,  Esqs

(Joseph Coc i ,  I I I ,  Esq .  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Peter

Cro t ty ,  Esq.  ( I rw in  Levy ,  E"q . ,  o f  counse l )

ISSIJE

Whether a partner in a New York City law f i rm must,  in computing his New

York State personal income tax, increase his Federal  adjusted gross income by

his pro rata share of the New York City unincorporated business taxes paid by

the partnership.

FINDINGS OF FACT

1 .  P e t i t i o n e r s ,

New York State income

797 4.

Frank N. Kern and Minetta W.

tax resident returns for the
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2. Oo l: larch 28, 1977, the Audit Division issued a Notice of Deficiency

and a Statement of Audit Changes against petitioners for the years 1973 and

!974 for income taxes due in the anount of $11565.60 plus inLerest.

3. The petit ioners subsequently f i led a t inely petit ion for revision of

the detennination.

4. The deficiency asserLed by the State is based on the fact that in

both taxable years, petit ioners, in computing the taxes due, fai led to increase

their Federal adjusted gross i"ncome by petit ioner Frank N. Kern's pro rata

share of the New York City unincorporated business taxes paid by the law firm

of which he was a partner.

5. The petitionersr representative, in reply to the answer of the perfected

petit ion, admitted rrthat petit ioners did not include the amounts of $5'835.00

for 1973 and $5,269.00 for 1974 in their income for New York State Personal

fncome Tax Purposes. . .".

CONCTUSIONS OF tAW

A. That to compute New York State adjustecl gross income of a resident

individual,  sect ion 612(b)(3) of the Tax Law directs the taxpayer to add to

his Federal adjusted gross income the amount of State and local income taxes

which were deducted in deterurining lederal adjusted gross incone and not

credited against Federal income tax. That the New York City unincorporated

buginess tax is such an income tax wihthin the rneaning and intent of section

612(b) (3 )  o f  the  Tax  l ,aw.

B. ThaL Sect ion 617(a) of the Tax Law requires in part  that in determining

New Yorh adjusted gross income of a resident partner,  any modif icat ion described

in subsect ions (b) (c) or (d) of  sect iot  672 which relates to an i tem of partner-

ship income, gain, loss or deduction shall be made in accordance with the

partner 's distr ibut ive share, for Federal  i -ncome tax purposes, of the i tem to



which  the  mod i f i ca t ion  re la tes .

C. The pet i t ion of Frank N.

Not ice  o f  Def ic iency  is  sus ta ined.

DATED: Albany, New York

ocT 0 3 €80
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Kern and Minetta LI. Kern is denied and the

STATE TAX COMMISSION

SSIONER


