
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

John B. Latham

Atr'FIDAVIT OF MAITING
for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

fo r  the  Year  1969.

of a Def ic iency or a

or a Refund of

the Tax Law

Rev is ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of TaxaLion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon John B. latham, the pet i t ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

John B. Latham
30 L inco ln  p laza
New York, NY

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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o f

John B. Latham

AFFIDAVIT OT }f,AIIING
for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of the

for  the  Year  1969.

Defic ienclr  or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
23td day of May, 1980, he served the within not ice of Decision by cert i f ied mai l
upon Eugene Wenick the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Eugene Wenick
Ernst, Cane, Berner & Gitl in
7  W.  51s t  S t .
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representati

Sworn to before me this

23xd day of May, 1980.

he petit ioner.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

llay 23, 1980

John B. Latham
30 Lincoln PLaza
New York, NY

Dear Mr. Latham:

Please take not. ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have noIl exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Eugene l{enick
Ernst, ,  Cane, Berner & Git1in
7  W .  5 1 s t  S t .
New York, NY 10019
Taxing Bureau's Representat ive



STATE OF NE[^I YORK

STNITE TA)( CCT\4I4ISSION

In tlte Matter of the Petition

of

JOHN B. IAn{AM

for Redeterrnination of a Deficienqg or
for Refirrd of Personal Inqne Tax under
Article 22 of the Tax Law for ttre Year
1969.

DECISIOD{

I

Petitioner, John B. Iat|tam, 30 Ljnoln Plaza, Nevtr York, Ns^r York, filed

a petition for redeterrnination of a deficiency or for refi.rrd of persornl

inccne tax under Article 22 of ttre Ta< Law for ttre year 1969 (fite I\b. 13805).

A small clajrns hearing was held before Allen Caplopaittr, Ibaring Officer,

at the offices of t}le State Tax Corrn:lssion, T\rp lricrld Trade Center, Ns,v York,

Netr York, on ltrovenber 28, L979 at 10:45 A.M. Petitionen atrpeared by Errgene

Winick, Esq. Ttre Audit Division appeared by Ralph Vecchio, Esq. (Aliza Sctnmadron,

Esq., of crcr:nsel).

ISSt]E

Vihetlrer petitioner, John B. Latham, changed. his donicile frcm the State

of New York to ltaly during L969.

FIIID]NC,S OF FASI

1. Petitioner, John B. Latham, tirnely filed a Ner^r York State Incqre Ta:<

Resident Return for the year 1969 wherein he listed his period of Nlerp York

residence as being from Januarlz 1, 1969 to April 11, 1969.

2. On October 21, L97L, ttre Incqre Ta>< Bureau issued a Statenent of

Audit Changes whereirr it recrurputed petitioner's liability on ttre basis tlrat

he was a fu1l year resident since he failed to reply to an inquiq/ Ietter.
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Accordlngly, a }dotice of Deficienqf was issued against peti-tioner on ltE,y 22,

1972, assertiag additiornl personal inmne tax of $736.98, pltrs interest of

$92.96t for a total due of $829.84.

3. The Audit Division sr,rtrnitted a photooopy of the frcnt of a check

dated Februarlz 5, 1979, payable to f}1g State Tac @nrnission, in ttre sun of

$829.84. Said ctreck was sigrred by petitionerrs representative, Eugene Winick,

arrd was for an anor:nt eqr:al to ttre total dr:e shcwn on the Notice of Deficienqg

dated May 22, L972. Petitioner contended said palzment was nerely a shcr,,r of

good faith for the specific puryose of securing a for,rrEh and final date for

the hearing held herein.

4. Petitioner aontended he ctranged his donicile ard residence from ttre

State of New York to Venice, Italy on April 72, 1969. He clajmed that vrtren he

nrcved to ltaly, his intent was to rsnain there penrnnentfy.

5. Petitioner testified Lhat he noved to ltaly for ttre eq)ress ptrrlDse

of investigating business opportr:nitj-es once he arrived tlrere. On sr:rrerdering

his Nerr York apartment, he traveled to Italy by shrp ard bnought all his per-

sonal effects wittr tlre e><ception of furnitr.rre, which he placed in storage in

Nen^l York.

6. While in ltaly, petitioner lived in tr,@ aparBnents r:nder leases.

Ihe duration of the leases was not in evidence.

7. While tlre petitioner was jn ltaly, ttre rnajorier of his tjme was

devoted to trlzing to establish a discotlreqr:e. Although ttre jnitial researctr

was conpleted and legal papers dravrn, ttre business was not established ard he

returned tc, New York in the fa11 of 1970.

8. While in ttaly, petitioner had al.l tr-is rnail fonaarded to Italy by

his Nesar York attorney.
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9. Petitioner had rro earned inaone during 1969 ard lived on npnies

received f::qn a trustr wtrich were transferred in nnnttrly j-r:crsnents to his

bank acoount in Italy frcm the trustee, Iqlrgan Gr:aranez Tfust Conpanlz of

New York. Alttough he maintained a checking accor:nt in ltaly, petitioner

continued to maintairr a Nqr.r York accor:nt vrtrich he contended was used to pay

outstanding charge card debts.

10. Petitioner, who had no visa on entering ltaly, rnaintained his

Llnited States citizenslrip arrl did not apply for citizenslr,ip in ltaly.

II. Dwing petitioner's 1969 stay in ltaly, he returned to Ner^, York for

approxirnately tlrree weeks in the fall, and also for an rxrspecified peniod of

tirne dr:ring tlre Ctrristxnas holiday.

12. Petitioner contended that docrxnentation pertJnent to the year at

issue, suclr as his passporEr w€rs eittrer lost or destroyed b1r fire.

13. Petitioner, although born in Nenu York, resided in Oorrnecticut with

his farnily until he attended college in tlre State of Trennessee. Sr:bsequently

jn the late I950's, he attenited @lunbia ur:iversity in uew york. D:ring ttre

early 1960rs, he was engaged in the restanrrant and hotel business. D:ring

this period, he resided in New york. Altlucugh his enplolzment was primarily in

Neur York, he accepted enplolznent during 1964 in Ohio for a six week peniod,

then spent a wjnter working in the Virgin Islards. When ttris erplolznrerrt

terrdnated, he returned to Nqr.r York, setting r4> residence in a leased atrnrtnrent.

Durjng 1965 ard L966, petitioner attended Parsons Sctpol of Desigar

in Nevs York. Subsequently, he was enployed as an interior designer in Nerd

York urtil his departure for Italy in ry)ril, 1969.

14. Petitioner, on returnirg to New York frcrn Italy in ttre fall of :lg7},

maintained a residence jn Nerr york r:ntil approximateLy L974, at wtrich
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time he mrved to l{assachusetts. He stayed in said State for about five years

until Septernber , L979, at whiclr tiJrp he again returrred to Nq^i York and resuned

his residenqg here to d.ate.

15. Petitioner testified ttrat he returned to Nerd York rafienever he was

away because he was born here ard his family arul friends were all in New York.

COIrcLUSIOIS OF LAIi{

A. That a ttnited States citizen will not ordinarily be deerned to have

ctranged his dcrnicile by going to a foreign ountrlr unless it is clearly shoh/n

ttrat he intends to renrajn there tr>e::rnanent]-y 120 t{yCRR L02.2td) (3) I .

Ttre fact ttrat tlre j::stant case lacks substarrtial evidence in sutrport

of petitionen's clained int€nt to rernain in Italy on a penrEil:rent basis, eupled

witlt the fact that his conductr in tlris case tlre return to Nelv York, contradiqts

his purported intent, leads to ttre inference that petitioner did not ctrange

his dqnicile. F\:rEh.ernpre, a historical analysis of petitionerrs npvsnents

shotvs ttre ultirnate return to Nq^i York at the conclusion of each enplolznent or

business erdearrcr wittput Neur York Stat€. As suctr, petitioner \,@s a dornicilia4r

of tlte State of Nenr York during ttre entjre taxable year 1969.

B. That any person dcrnicil-ed in Net^r York is a resident for incrone tax

purposes for a specific ta<able year, unless for ttrat year he satisfies a1l

thnee of ttre follcnr,ring requirorents: (f) he rnaintains nc pefftanent place of

abode in tlis State during such year, (2I he maintains a pernranent place of

abode elseurhere during suclr entjre year, and (-3) he spends in the aggregate

not nrcre than 30 days of the taxable year in ttris State [20 \r'{CRR LQ2.?Cb}].

That petitioner has rrot satisfied ttre aforenentioned requirenrents;

ttrerefore, he was a resident of Nerrv York State for ttre entire taxable year

L969.



C. ThaL the petition of John B. Iatham is denied and tlre Notice of

Deficienq,z dated ltby 22, L972 Ls sustained, togettrer wittr such additional

interest vitrich is lar^rfully cnving.

DAf,ED: Albarry, Nevr York

MAY 2 3 1980
STATE TA>( CCI{MISSION


