
STATE OF NEW YORK
STATE TA)( COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

J.  lou is  Lazarus

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal Income Tax

under Ar t ic le  16 of  the Tax law

for  the Years 1948 & L949.

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

12th day of  December,  1980,  he served the wi th in not ice of  Determinat ion by

cer t i f ied mai l  upon J.  Louis lazarus,  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s :

J.  Louis  Lazarus
c/o Harry Friedman
l -910  Sunder land  p I . ,  N .W.
Washington, DC 20036

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

United States Postal Service within the State

That deponent further says that the said

and that .  the address set  for th on said wrapper

pe t i t i one r . -l
I

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the

Sworn to before me this

o f  December ,  1980



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

J.  Louis Lazarus
c/o Harry Friedman
1910  Sunde r land  P l . ,  N . td .
Washington,  DC 20036

Dear  Mr .  l aza rus :

Please take not ice of  the Determinat ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the c iv i l  Pract ice Laws and Rules,  and must  be commenced in the
SLtpreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Commiss ione r  and  Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat ive

Taxing Bureau's  Representat ive



In ttre l4atter of the Application

of

J. IOUIS LAZARUS

for Revi.sion or for Refurxi of Personal
Inccrne Taxes under Article 16 of the Tax
Iaw for tlre Years 1948 and 1949.

STAIE OF NEW YORK

STATE TA)( CCII\,IMISSION

DHTERMI]\IATIo[{

Applicant, J. Iouis Lazarus, c/o IIarry Ftiednran, Esq., 1910 Sunderlard

Place, N.W., Washington, D.C. 20036, filed an application for revision or for

refund of personal inccrne taces under Article 16 of ttre Ta< Iaw for tbe years

194{l and 1949 (File tb. 01908) .

A fornnl hearing before tlre State Tax @nnission was calendared for

septernber r9t L973. Ibvrever, by letter of septenlcer 11, 1973, applicant

requested that tlre nntter be sutrnitted to ttre State Tar< @rnnission based on

thre entire reord contained in the file of the rnoonre Ta>( Burea.u.

The State Tax Conrnission, after due consideration of the entire record.,

renders ttre follor,ving decision.

ISSI.]E

lfnether applicant timely filed an applicatj-on for revision or for reftrxl

of personal incqre tares r:nder Article 16 of ttre Ta:< Iaw.

FTNpTNGS OF F4gT

1. On April 15' 1953, ttre Inoore Ta>< Bureau issued a tdctice of Additional

Assessnent-Inoone ta< for 1948 stating additional ta< of $407.91 ard another

such notice for 1949 stating additional tax of $1,258.99. Both assessnents
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were pred,icated prirnarily on inccfrre received fron apartment corporations r^ttrich

applicarrt treated as a capital gain but whictr t}e Br:reau treated as non-

capital gain inone. OEher recarputations were to tlre advarrtage of the

2. On l4ay 14, 1953, applicarrtrs acoor:ntant vrrote to ttre Incone Tor

Brtreau, which letter r,.ras received on tr4ay 16, L953, and stated ttrerein:

"The decision of tJ:e State Tax Departrnent to ta>< these
distributions as ordinaqr incore cantroverts eve4r
sjmilar distribution nrade vfrrich have been titigated in
the Federal Courts, ard in eactr case, held to be capital
gain ard not ordina4r inoome. As a rnatter of fact, i.n those
cases whene the Federal Tax Departnent has rnade e>aafiLina-
tions, the cases have been held in a 'pending file'
because of ttre regiularity wittr wlrich ttre Internal Revenue
Department is losing these cases in ourt since it is
e>pecbed shortly that the @nunissioner will be forced to
aoquiesce to the Court's decision.

Fbrrnal Protest is hereLDr rnade and we respectfully request
that the New York State Department of Taxation ard Finance
hold tlrese assessrerrts in abeyance until final deterrnina-
tion by tlre Federal @urb. " (Underlining added for
enphasis. )

3. or1 October B, 1953, ttre Inconre Tax Ejreau resgnrded to ttre lhy 14,

1953 letter and stated i-n pertinent ;nrt ttrerein:

"Since no application for revision has been filed. on
Fonn-113 as provided for r,rrder section 374 of the Tax
Law, ttris letter is not intended as a denial utrnn wtr-iclr
a dernand for hearilg nny be sr:tnritted. If you do desire
further revier,r, FbrnrII3 must be filed withil one year
frsn ttre date of tlre assessnent. These forms will be
mailed upon request, or rtay be obtained at our l{erar york
office.

!,Ihen renritting, please refer to Division 44-Fi1e #p-3762
and to Assessnent #AA-585273 ard Assessnent #pA-595274."

4. Orr October L2, L953, applicantts accountant responded to the October 8,

1953 letter and advised that trap checks dated August 26, lrg53 were rnailed to

ttle State Tax Conrnissicrn (both of whictr were received and detrnsited on Septenber 3,

1953) in ttre annunts of ttre assessnents for l94B ard fox !949, plus interest
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($438.50 and $1,353.41 respecbively) aryl each ctreck contained the notation

"Paid urder Protest for Assessnent" for 1948 ard for 1949 with the appropriate

assessrent ilnnbr.

5. on lrhy 15, 1956, applicant signed troc Fbrns Ir113, Applications for

Revision or Refr:nd of Personal Incone Ta>(es for ttre years 1948 and L949, vhicfr

) 
applications were received by ttre Inqne Tax Bu-reau on lrhy 22, 1956.

6. By letter of June 25, 1958, ttre Incrrnp Tax Bureau adr"zised applicant

that ttre applications (Firxling of Fast No. "5' above) were rot tfurely filed

ard that, in the event a denrand for hearing is filed, the only rnatten rexrier,vable

t^rculd be the tirnely filing of ttre application for resrision or refurd.

7. On August I, 1958, ttre Inccnre Tax Blrreau received a Dsnard for

Hearing from applicarrt for ttre years 1949, 1949 ard 1952.

8. o:I October 11, 1968, tlre Incqne Tax Bt'reau advised applicarrt's

accountant tlrat:

a) the applications filed for L948 arfr, L949, after careful con-

sideration, were not tinely filed;

b) if a hearing to consider the question of tjneliness were stitl

desired the cases raould be transfenred to ttre Bureau of r,avl;

c) tlre assesgnent for 1951 was cancelled in full (sane issue -

capital gain versus ordinaqz inqre);

d) since the 1952 assessllent was paid, "...atrl since a renriet^r stcrr,rs

tlp eorporate distributions were properly reported as capital

gains' a refund is beirrg authorized for ttre arpr:nt Inid" (r:rxlerlining

added for enphasis);

e) refr.:nds and carrcellations were in order for ]:954 on the sane

basis.
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9. B1t letten of Novernber 13, 1968, applicarrtrs attorney reiterated

applicarrt's desire for a formal hearing.

C1ONCLIJSIONS OF I,AId

A- That the Notice of Additional Assessnent was errcrr@usly issued for

l-948 silce ttre deficiency was not issued wittrin tlre three year period. preseibed.

in section 373 of tlre Tax Law. Therefore, no tax was due for said year.

B- that a refi.rnd will 
'ne" 

made only if a tinely Application for Revision

or Refund has been filed and utrnn tlre form ard jrr the nranner prescrJ-bed by tlre

State Ta:< Oormission (Fbrm I.T. 1I3) in acoordance wittr tlre neaning and intent

of section 374 of Article 16 of tlre Tax law. Iherefore, applicantrs letter of

r"by L4, 1953' formally protesting ttre assessnents for 1948 and 1949, did not

aonstitute proper notification of applicantrs protest of the assessrrEnt to ttre

State Tax Conrnission.

c. That applicant, J. Iouis la.za:rus, erroneously paid t5e tax plgs

interest du.e for 1948 as ttre period of lirnitation on assessnent had o<pired;

that applicarrt is entitled to a refimd of the ta>< and interest trnid since said

npn?s were erroneously collected under a rnistake of facbs (section 373 (3) of

the Ta< raw); ttr,at applicant did rpt file a timely Application for Relzision or

Refirnd of Ta< for L949 and, as a result,

ta< due plus interest.

DMED: Albarry, Nerrv york

was liable for tlre anpunt of norrnal

DEC 1 2 1980
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

J. Louis Lazarus
c/o Harry Fr iedman
1 9 1 0  S u n d e r l a n d  P l . ,  N . W .
Llashington, DC 20036

Dear  Mr .  Laza rus :

Please take not ice of  the Determinat ion of  the State Tax Commission enclosed
herewi th.

You have nov/ exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone f i  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive

Taxing Bureau' s Representative

/



In tln lh,tter of, the appffpqtlon
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for revtgilsr or fc efud of persmal
tW llrx6s ttrldtr AtrEicle,,l6.of ,:thii Tli
Igw f,on ttn Yearg 1948 ard"lg4g.', 

'

l  
' j

of persral trse ta:(es urd€r ArLieIe 16 of the Tlx lad.

Assesffilt-Inm tax fc 1948 statlng addltlsral tax of $407.91 ard En'ttr+. ..'L;_' :  '  : ,  '  : .  .  , .  
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' :
cap16f gah *ffire. O'tte reryrtations !*". td' tbe AdirffirqE of thF

: 1,!' l_

2. er May 14, 1953; €Fplfqarrt,'f s.a(*rtftalrt, ?tr0te b Sre Ingclre sa:l

&:riau, rarfcfr le€h.r ?rqs roeei\red on lhy 1,6; 1953' wrCl *eteA .tlsrgtPt.

the federal Oort'ts; qrd ln egch ease, heldto,be;ca[d.81',' ].

.gain' ard rb't, €dqtna4f in@i es a rbtber, of fctr fn"ttpee
caseg lthrfiB thc edbral Xux oepartsrt tns rrade etedt'l& '

trlfire de{ei.sr of the. gtatp tax nepa,rtnnrit, b t8 thee
di-etri.bnrtitrrs as ordinarf, Inmne grtro\terE eveliy
slmllat' aJ,striuuFlon qldq lrtr&h,tra\rc bsr lttlgtedl ,la

tJo:rsr tln eastb ttar/€ been t-EId Jrt a rpendirlg f{!et
bmuee of thg rsgul.arlgy with $hJcrr r:tre lriternal lFv€ms
Depar@lt f.s .lotting ttEs€ esea in 6rJct slrrce lt ts
erq>e*ea sturtly itrlt t]re misstornr wjl.L be forod 6

to the hrtrg drcleion.

EqrFL @ ard rF reeec*arl,fy lrqnrcst
i of Ta:ratlsr ard flnanoe
ttold tll66o, aggesbtrrtg . ln $1luroE 'unti.l ffurrl' detesrdnr
tigr !ry tb $edltnral,@1tr1.'r:' (tndarHnfng a;trleil fq

:,
t " . ' ' ,  

. tn:  t .
iii: .:1:.

'i,:i

3.

qfrasis. )

orr OctoUer 8, 1953,

:  . :  '

, i ,,1.: .Er:

. ,Y i , : - : .  
' : '  .  
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; ! - -  : -  
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($439.50 arxl $1r353.4r respectively) and eacr, d,cc:k @rtainedl the rptatlon, 

'' ;'...

"Paid, qd"" Ptot€st for A.ssessurt".fqr 1948 anl'for 1949 rrxlth the apprqrtate
. i

asseEsrEnt nllD&ena.

. 5. frr l{ay L5, 1956, ,applicarrt si$€d t}D Fbr,rB II'-II3, nppffoatfarf ibr

re^ris:rxt or nefirnd of PersonaL lrrgre Saxes for tlre fears f948 md Lg49, r*rictr

applicatiorrs were received by tlre rnre Ta:< Blsau qr lhy 22, Lgs6.

6. $z letter of June 25, L958, the lrsre fax, grreau advtsd amltcant
' d

that the applicatJ.ons (firding of Fact titr. 'fsrt abg'tre) r"efe 6ot: *refy ftld ., , ,:r.",. '',,.

and ,that, in ttre event a demarrit -fG t9nrg is filed, fir. *.ly,rratteru if;.r.illan

rrotrld be the timefy fiUng of the applicaticr for rwision or lEfuld,. 4

8. Gt ocbbq llr l.969r the Inm Tar< Bureau advtseit gfltoa3&,re

aoocnmtant that:
:

: a) the apltcatiors flted for l94g'ard 1949,

si.deratjonr r€F€ rot tirreiy flled; l

. :. 
b) if 'a 

lpariog,to oqrsider tlF $laqtiff of tlrellro" r**e'stil.l: ,. 
" ''

:'*. ;
.: d€brr.eil tlE cases rnild be trarsf@i€dl to th6 hrreq of, rrqgi

1J 
-*re assesffi$'for 195r. ms - ll€dl in full .(sam tiisr= - ..1,' - : ,

c€itaf gein rrereue ordinary'lncrp) ;

d) slnm the. L952 assresgrxrnt r*ae ;nJd, :_a:-agl{€i4qg a rse.lew .l"i*

ql4gr. a re{grd iF Fetg .arrhorrzecLrs: -Br gen&t nLi"

add€d for sqpLra.eis);

e) refurds ard carrceuations weme ln oLdc for 1954 on tle rrm

basis.
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9. Btr lGt@ of, ldo\ffiea 13, 1968, a[pUca*,rr atEt:ty tttEraEd

apltentrs dcglre for a forrlF.l hoarlnE, , 
' 'l " ''., 

.
. . :

@rs.,uslcNs tr IAI|
r y  ' : '

A. that the lbEle of Hdltlsnl Ass€8@tt ma aumrly i"ssredl lor

Ut48 strre tta Ae$cf4r4ry F,s rnt,,tss$d nlthfn tIE tlua yeg pcfoa ftrrrslbea

ln ssttoa 373 of tlp rar raL lt"qodcEr, m tor me dhr gf- pu rnoar..

B. trat a refund nttlt be Edc mly lf a tJrely n[pUoatt.qr fs Fntrlsr

on hftnt lres b€n f,lld and lpm tJE fiorrl rrrd tn tlp utu grro*tA [l tb
.  . :  r i

State lbx emtgatsr (bm I.T. L[3) tn amrdarrce dth tlr unfrlg anil iffiic

of rac,lsr 37{ of Artlcle'16 of tln xhx rff. fn8aftmp appllmtrr lcgErt of 
''

lhf 1'f' 1953' lomtfy tb assffiitr foq f9{8-d 1919, dld ngt 
' '

qrstLtute prapcr n?tltla+tcr of ap4rtlartrs trrctnst of tfia'-;*fi b tln 
'

StEtG nrx hlcGLst.

G. rhat ryrkrntr'J. r&rlg rasan$l- crqurrly pqrd qJ tor prur

n on asstc$ had rylredl ,

t&at rylt"oant is crrLttlsdl b a refisd of ttre tax ard Lrrtcret pald rfrn satd ,

rgreyB lssra srrornously ejllstd rllt l€r a rnLetaks of f*ts (scc€far 373 (3) Gd

tln Ta( tad i that applioant, drd rnt fltc a tJmly eeef-lstfsr ftr lrrirlo, qE:

r,1949 analr 88,.o rurlt, rmg Llablc f,q tJr *"" of rre[:J ]; '

tax drF pltg lntwb,

DhffiDr .Qlbany, tbn york

DEC 1 2 pgo




