
STATE OF NEW YORK
STATE TAX COMMISSION

Harry & Eva

for Redetermination

of  a Determinat ion

Personal  Income Tax

under Ar t ic le  22 of

for  the Year 7973.

In the Matter the Pet i t ion

Lei tner

of  a Def ic iency or  a Revis ion

or a Refund of

the Tax Law

o f

o f

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Harry & Eva Lei tner ,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid vJrapper addressed as

fo l l ows :

Harry & Eva Leitner
5  Do lo res  P1 .
Pla inv iew,  NY 11803

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta1 Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner

and that  the address set  for th on said wrapper is  the last  known address

pe t i t i one r .

Sworn to before me this

herein

of the

--)' /  , /

of  December, 1980



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Petit ion

Ilarry & Eva Leitner

o f

o f

AFFIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

fo r  the  Year  1973.

of  a Def ic iency or  a Revis ion

or a Refund of

the Tax Law

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Aaron S.  Rogel  the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  Aaron S.  Rogel
Lennox, Lempal, Rogal & Nasser
l-09 New Dorp Plaza
Staten Is land,  NY 10306

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me this

o f  December ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Harry & Eva leitner
5  Do lo res  P l .
Pla inv iew,  NY 11803

Dear  Mr .  &  Mrs .  Le i t ne r :

Please take not ice of  the Decis ion of  the State Tax Conmission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax law,  any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i - t ioner 's  Representa t ive
Aaron S. Rogel
Lennox, Lempal,  Rogal & Nasser
109 New Dorp Plaza
Staten Island, NY 10306
Taxing Bureau's Representat ive



STATE OF NE[[ YORK

SMIE TAX COI$'IISSION

In thre Matter of the Petition

of

HARRT T'F:ITI{ffi. aTd E\4, I.EITNER

for Redeterrnination of a Deficiencry or
for Refi:rd of Personal lnccrne To< urder
Article 22 of tkre Tax law for the Year
1973.

DECISION

Petitioners, IIarry Leitnen ard EVa Leitner, 5 Dolores Place, Plainvieur'

Ner,v York 11803, filed a petition for redeterrnination of a deficiency or for

refi:nd of personal inccne tax urder Article 22 of ttre Tar Iaw for tkre year

L973 (Fi le I{o. 18038).

a srnall clajms hearlng was held before SamueL l-etry, Hearjng Officer, at

the offices of thre State Toc @nrnission, T\rc Vbrld T?ade Center, Nennr York'

New York, on June 23, 1980 at I:15 P.M. Petitioners appeared by Aaron S.

Roga1, Esq. The Audit Division appeared by Ralph J. Vecchio, Ese. (Aliza

Schuadron, Esq., of counsel).

!{hether petiti-oners' Irtrew York State adjusted gross inccne was urrierstated

for subject year based on their reported Federal adjusted gross incone.

FINDINCS OF FACII

1. Petitioners, llarry Leitrrer and EVa Leitner, filed a Nernr York State

Incone Ta>< Residerrt Retr-:rn for 1973. Or said return, petitioners' total

New York incone differed. frqn thre adjusted gross inccrne reported on thei-r

Fderal inccrne tax return by the arnor.rrt of $71000.00.
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2. On I'ebruarlr 28, L977, tl-te tudit. Division issued a Nctice of Deficiencry

against petitioners irrposing personal inoare tar of $1'050.00' plus interest

of $226.32, for a total of $I,276.32. Ttre }btice was issued on the grourd

that the startirg point for ccnp.rting total Nevr York inmne is Fedenat adjusted

gross inccrne which was $71000.00 npre than ttrat reported on their Neri York

State personal incrcnre tax retr:rn.

3. Petitioner IIarry Leitner was a fifty (50) percent sharekrolder of puo

Textiles, Inc. ("@rporation"), a California based orporation.

4. Petitioner llanr/ I€itner conterded that ttre corporate dividetrd of

$7,000.00 reported on his Federal inccnre tax return for subject year was

reSnrted in error. tle also conterded ttr,at tlre dividerd inccne was attrihrtable

to ard should have been reportd on ttre Federal inccnre ta:< return of the ottrer

fifty (50) percent shareLrol-der of the cor;nration, vfio was a rpnresiderrt of

New York State.

Petitioner furtlrer argued ttnt his faih:re to anerd his Federal

inccrne tax return, although ttre alleged error was discovered within tke statrrtory

period, was based on his cencern that filing an anerded Federal inccrne tax

return would "trigger" a Federal audit of his personal incrcne tax return ard

an audit of the corporationrs Federal return.

CO\TCLUSIONS OF I,A9[

A. That tlre New York adjusted giross jncone of petitioners, Har4/ I€itner

ard EVa Leitner, was urderstated for 1973. Ttrat pursuarrt to section 612(a) of

tlre Tax Law, the New York State adjusted gross inocnre of a resident irdividual

rTearrs his Federal adjusted gross inccrne as defined in ttre larvs of tLre United

States for ttre taxabl.e year with certain nr:difications, which npdifications

are not applicable in tlre instant rnatter.
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B. Ihat petitioners have failed to rneet the turden of proof irrposed by

section 689 (e) of tlre Tax law in establisLring thnt ttre retrnrted Federal

adjusted gross inmre was inoorect.

C. That ttre petition of Itarry Leitner ard EVa Leitner is denied, ard

tlre Notice of Deficienqg dat€d Febnriary 28t L977 is sustained, togetlrer wittt

such additional interest as nEry be lawfully owing.

DATED: Albany, New York

BEC 1 2 F80


